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ORDER-IN-ORIGINAL

This copy is granted free of charge for the use of the person to whom it is issued.
An appeal against this order lies to the Regional Bench, Customs. Excise and
Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road,
Poona Street Masjid Bunder (East), Mumbai 400 009.

The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals)
Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by
Four copies of the order appealed against (at least one of which should be certified
copy). A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of
the Tribunal on a branch of any nationalized bank located at a place where the bench
is situated for Rs. 1,000/-. Rs. 5.000/- or Rs. 10.000/- as applicable under Sub
Section (6) of the Section 129A of the Customs Act, 1962.

The appeal shall be presented in person to the Asstt. Registrar of the bench or an
Officer authorized in this behalf by him or sent by registered post addressed to the
Asstt. Registrar or such Officer.

Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty levied
therein and produce proof of such payment along with the appeal failing which the
appeal is liable to be rejected for non-compliance with the provisions of Section

129E of the Customs Act, 1962.
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Subject: Second round of adjudication in respect of Show Cause Notice' issued vide F. No.
DRIVAZU/INV-11/2008 dated 02.12.2011 by DRI, Ahmedabad Zonal Unit, alleging evasion
of customs duty by M/s. Gururaj Steel (IEC:0304007277) , by undervaluation in the import

of Stainless Steel Secondary/Defective Seamless Pipes of different grades - reg.

The said SCN  was adjudicated in first round vide Order-in-Original No.
107/2013/CAC/CC(1)/AB/Gr.IV dated 29.08.2013. The noticees preferred an appeal against the
said OIO in CESTAT. Hon’ble CESTAT disposed of the said appeal vide Final Order No.
A/94502-94503/16/CB dated 29.11.2016 and observed: “In our considered view adjudicating
authority has to consider the details of contemporaneous imports produced by the appellant and
deal with it in impugned order. In view of the foregoing, we are of the considered view that the
issue needs reconsideration by the adjudicating authority. Without expressing any opinion on the
merils of the case, keeping all issues open, we set aside the impugned order and remand the
matter back to adjudicating authority to come to a conclusion after following the principles of
natural justice; and appellant is also directed to produce the documents on which he wishes to
reply upon to defend his case”. In pursuance of the said Hon’ble Tribunal’s Order. the said SCN

is pending before me for adjudication.

Brief facts of the case

(8]

The factual matrix of the case, as contained in the SCN is detailed below Te

I

A An intelligence was received that M/s. Gururaj Steel?, having their office address at
[44/164, TP Street, 6 Kumbharwada. Mumbai, (IEC-0304007277), engaged i the import and
sale of ‘Secondary/Defective Stainless Steel Seamless Pipes. Welded Pipes etc’, is evading
customs duty by misdeclaring the description of goods and by resorting to undervaluation of the

said goods.

3. Based on the aforesaid intelligence, a search was carried out by DRI officers on
11.06.2008 in the office premises of M/s. Gururaj Steel, at 144/164, TP Street. 6 Kumbharwada,
Mumbai, in the presence of independent panchas and Shri Pravin Shah®. co-founder of MJs.
Gururaj Steel. During the course of scarch, import documents namely, bills of entry, invoices,
bills of lading, insurance documents cte. relating to the import of *Secondary/Defective Stainless
Steel Pipes, Welded Pipes etc.’maintained by M/s. Gururaj Steel, along with one laptop

Computer were recovered under panchnama dated 11.06.2008.

4. Further, the Commissioner of Customs (Import), Mumbai was requested to inform about

live consignments of Stainless Steel Pipes/Tubes, if any, imported by M/s. Gururaj Steel, pending

e

30.02.22

for clearance at Mumbai Port.

Also referred to as the said SCN or the SCN
Also referred to as the importer or Noticee- |

Also relerred to as Noticee-2
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4.1.  The Additional Commissioner of Customs, SIIB (Import), Mumbai vide letter F.
No.SG/Misc-75/DC/2008/SIB(I) dated 11.09.2008 forwarded copics of two commercial invoice
no. QCS08024 and QCS08026 both dated 17.05.2008 in the name of foreign supplier, M/s.
Shanghai Qichang Stainless Stecl Group Co. Ltd., Shanghai, alongwith copy of B/L: No.
CNLCSHA0£0501200 & CNLCSHA080501199 and other related documents, and informed that

these two consignments of “Secondary/Defective Stainless Steel Seamless Pipes’ weighing

21.787 MT and weighing 23.119 MT respectively, consigned to M/s. Gururaj Steel, from

Shanghai to Mumbai, is lying at Mumbai port for clearance. Tt was further informed that M/s.
Gururaj Steel vide two separate letters both dated 21 07.2008 had informed that they were not
interested in clearing the said consignments, stating reason as ‘the cargo had arrived beyond
schedule’; that they would have absolutely no claim for these consignments; that they had also
communicated that they have no objection, if anyone files the bill of entry for said consignments
or the shipper re-books these consignments back to China. Subsequently, the shipping company,
M/s. NLS Agency (India) P Lid., vide letter dated 18.08.08, and CHA, M/s. Haytrans (India) P.
Ltd, vide letter dated 28.08.08 requested for re-export of the cargo back to the shipper.

4.2, On perusal of the invoices of these live consignments, it was detected by DRI that Goods
‘Stainless Steel Secondary/Defective Seamiess pipes” in commercial invoice no.QCS08024 dated
17.05.2008, valued for Grade-304 at 4520 USS/MT and 7350 USE/MT for Grade=316 and in
commercial invoice no. QCS08026 dated 17.05.2008, valued at 4700 US$/MT for Grade-304
and 7400 US$/MT for Grade-316, whereas the identical goods of the same grade m the previots
bills of entry in close proximity of time have been cleared from Customs at much lower price as

mentioned in Table-1 below:

TABLE-I1

S. No. Description of goods Rate PMT | Period of Import

1 Stainless  Steel  Secondary/Defective | 2100 USD | June, 08
Seamless Pipes Grade-304

2 Stainless Steel Secondary/Defective | 2100 USD May, 08
Seamless Pipes Grade-304

3 Stainless Steel Secondary/Defective | 2100 USD April, 08
Seamless Pipes Grade-304

4 Stainless Steel Secondary/Defective | 2750 USD April, 08
Seamless Pipes Grade-316

5. However, in the invoices of two live consignments, the rate of *Stainless Steel Secondary/
Defective Seamless Pipes Grade-304™ have taken in the relevant Commercial invoices are as
4520 USD/MT ahd 4700 USD/MT and for Grade-316 as 7350 USD/MT and 7400 USD/MT.
These rates appear to be correct and actual. Whereas, it has been revealed in the investigation
that the importer has cleared the imports of similar goods in close proximity of time as detailed

below in table at much lower price per MT, leading to less payment of Customs duty:
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TABLE-2
B/E. No Description Invoice Qty. Declard | Rate Actual ?Rate_
&Dt. of Goods No.&Dt. (MT) CIF | (USD/ | (USD/MT)
(USD) MT)
844780/ | SS Sec. Def. QCS08015/1 | .22.730 | 47725 2100 4-70?)_'
09.06.08 | Seamless pipe | dtd. 24.04.08
grade-304
344829/ | SS Sec. Def. QCS08015/2 | 4.950 10395 2100 470()
09.06.08 | Seamless pipe | dtd. 24.04.08 5
grade-304L
841223/ | SS Sec. Def. QCS08012 20212 | 424452 | 2100 470(:)
21.05.08 | Seamless pipe | dtd. 08.04.08 |
grade-TP304
834826/ | 8S Secc. Def. QCS08008 2.286 6286.5 2750 740()
16.04.08 | Seamless pipe. | dtd. 06.03.08 3
grade-316
SS Sec. Def. 18.260 | 38346 2100 4700
Seamless pipe '
grade-304
833890/ | SS Sec. Def. QCS08001/2 | 22.520 | 47292 2100 470(
10.04.08 | Seamless pipe | dtd. 19.02.08 ]
grade-304
833938/ | SS Sec. Def. QCS08001/1 | 23.589 | 49536.9 | 2100 470C
10.04.08 | Seamless pipe | dtd. 19.02.08 :
grade-304
6. Further, the laptop computer recovered from the premises of the importer recorded under

Panchnama dated 11.06.2008, was forwarded to the Directorate of Forensic Sc
Gandhinagar (DFS) for retrieval of data from the computer data storage device. The I
Director, DFS. Gandhinagar vide letter dated 16.01.2010 forwarded the report alongw
pages of printouts of fragmented data retrieved from the data storage device of the_sa’i‘d?
computer, which has revealed potentially substantive facts proving undervaluati_q

misdeclaration of description.

6.1  The fragmented text at sr. no. 1 of page no. 1 of the DFS report, contains a comn
invoice no. NBSW07016-TO4 dated 03.09.2007 issued by supplier, M/s. Zhejiang Nanbt;

Industry Co. Ltd., and furthermore,it contains some details of invoice, i.e. Description:

gnces,
Deputy
ith 21
laptop

n and

nercial
y Steel
of the

goods “Stainless steel Seamless Pipe’; ‘ASTM A312, 316L, Total USD 32114, “From Ning‘bo,

China’ ‘(CIF) Nhava Sheva Port,” To Gururaj Steel' etc. These details were correlated w

ith the

import data of M/s. Gururaj Steel, found to be exactly matched with import details df B/E.
No0.958546 dated 19.10.2007, having been filed in Customs at CIF USD 14300 based on invoice
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no.NBSW07016-T04 dated 03.09 2007 raised by M/s. Zhejiang Nanbo Steel Industry Co. Ltd,,
detailing the goods as quantity 5.5MT, description ‘Secondary/Defective Stainless Steel
Seamless Pipe’ Grade-316. Thus, it is evident that a proxy invoice at lower CIF value (USD
14300) was created by the importer as proven that all the details matched even invoice no
NBSWO07016-T04 dated 03.09.2007 except value, with the invoice details retrieved by forensic
laboratory. Furthermore, two other bills of entry, namely 355546 dated 19.10.2007, 889327 dated
27.08.2007 & 869327 dated 27.08.2007 cleared at much lower rate USD 2500/MT, under the
same description as secondary/defective stainless steel seamless pipe Grade 316" from the same

supplier, M/s. Zhejiang Nanbo Steel Industry Co Ltd., and paid less Customs duty.

6.2  Similarly the fragmented text at sr. no. 4 of page no. 3 of the report of DFS, contains
details of invoice no. NBSW1017-T07 dated 22.12.2007 of M/s. Zhejiang Nanbo Steel Industry
Co. Ltd., includes details such as 'Description of the goods, Stainless steel 'Seamless Pipe ASTM
A312, 316L, 304L, Total', 'USD 178974, 'From Ningbo, China, (CIF) Nhava Sheva Port, To:
Gururaj Steel etc. These details were exactly matched with the contents of B/E No. 817949
dated 17.01.2008 filed based on invoice no. NBSW1017-TO7 dated 22.12.2007, except CIF
value. Text ‘USD178974” mentioned in the end of the said page appeared to be the CIF value of’

the said invoice.

6.3 ‘The fragmerited text at Sr. no.13 of page no. 9 of the report, contains contents-of invoice
no. PYEQ71208 dated 06.01.2008 such as 'Description’, 'Specification’, 'Grade’, 'Quantity’, 'Unit
Price(USD) Amount (USD), Total', ‘Stainless steel Pressure Pipes, TP316L, 7350 USD/TON,
“UjS Dollar Three Hundred Thirty Eight Thousand and One Hundred', 'Load Port Ningbo
Destination: Mumbai CIF, To: Gururaj Steel’ etc. These details were correlated vis-a-vis with the
content of B/E. No0.824764 dated 20.02.2008. filed based on invoice no. PYE071208-1 dated.
06.01.2008 (21.350MT) & 825451 dated 25.02.2008 based on invoice no. PYE071208-2 dated
06.01.2008 (21.250MT), From the analysis, it has been apprehended that invoice no. PYE(71208
dated 06.01.2008 figuring in the forensic laboratory report is strongly linked with the invoice no.
PYEQ71208-1 and PYE071208-2. both dated 06.01.2008 because it appears that PYE071208
dated 06.01.2008 was further split into two proxy invoices, ‘PYE071208-1 dated 06.01.2008"
and ‘PYE071208-2 dated 06.01.2008’ valuing at USD2025/MT instead of USD 7350/MT at the
time of documentation with Customs for clearance of goods. The rate of USD 7350/MT is also
supported by the DFS report at sr. no. 4 of page no. 15 to page no. 17, through sales contract no.
PYE071208 dated 08.12.2007 figuring therein, raised between the Seller, M/s. Zhejiang Pengye
Stainless Steel Tube Industry Co. Ltd., and the buyer, M/s. Gururaj Steel, having the description
of the goods as ‘Stainless Steel Seamless Tube ASTM A312’, quantity 89 Tons and total contract
value of USD 649700 (649700/89=7300).
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STATEMENTS

7. A statement of Shri Pravin Shah, Partner of M/s. Gururaj Steel, Mumbai, was-rei corded

under Section 108 of Act, on 26.12.2008 in his own handwriting, wherein he inter alig stated

that:

7.1 M/s. Gururaj Steel Mumbai, was a partnership firm with Shri Mukesh Shah; he has studied

till eleventh class; his father was broker of Stainless Steel Pipes; after study, he joined his

father’s business of brokership of *Stainless Steel Pipes’;

7.2 In the year 1998, he started a partnership firm in the name of M/s. Gururaj Steel wi-th- Shri

Mukesh Shah; engaged in trading of Stainless Steel Pipes procured from the local rnairket at

Mumbai; he looked after entire business activities of M/s. Gururaj Steel;

7.3 In the year 2007, he started importing Stainless Steel Pipes; around November 2006, he

participated in the Wires & Tubes World Trade Fair, organized in Shanghai, China, where he met

persons of different cities of the world, who were associated with steel manufacturihg and

trading; he accompanying the other businessmen who came from India in World Trade Fair, he

got the information about the businessmen of different cities of the world and business of

and he started the import of products of Stainless Steel;

Steel

7.2 He imported the Secondary Stainless Steel Pipes from the following compani’es',.nt.imely;

1)Foshan Huifeng Enterprises, China, 2) Sinosteel Shenzhen Co., China, 3) Wenzhou Jizingtian
SS Co. Ltd, China, 4) Zhejiang Nanba Steel Industries Co. Ltd., China, 5) Zhejiang Pengye SS

Industries Co. Ltd., China, 6) Shangai Qichang Stainless Steel Group Co. Ltd., China.

1.5  Imported Stainless Steel products of different grades such as 202, 304, 316, 201 etc;

these

grades were based on the percentage of other metals. such as Nickel, Molybdenum, Chrdmium

etc., present in the stainless steel; he was not aware about the percentage of these metals present

in stainless steel pipes of grade 201, 202, 304, & 316 etc;

7.6 He confirmed that the panchnama dated 11.06.2008, drawn during the search of the

premises of M/s. Gururaj Steel, Mumbai; He accepted that forty two files shown in Anriexure

enclosed to the said panchnama and the documents contained in these files were related to the

business of his firm M/s. Gururaj Steel, Mumbai;

7.7 On being asked about. M/s. Shangai Qichang Stainless Steel Group Co. Ltd., C'h'i;r:a, he
stated that he came to know about the said firm through a diary that he got from the Wires &

Tubes World Trade Fair which contains the details of companies such as address, telephone

. numbers and other contact details etc.; he rang the given numbets and told to communicate to

export Manager, Ms. Fiyona on telephone no. 00862168068899; he spoke to her on the given

number about purchase of the said goods and placed the order accordingly.
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7.8 Thereafter, he used to place orders telephonically with Ms. Fiyona, and she used to
prepare the contract of the order and send it to his firm’s email id: guraiajsteel@hotmail.com;
that he used to download the said contract and sent a signed printout to Ms. Fiyona; that after
shipment of the consignment Ms. Fiyona used to send him the relevant invoice through mail and
accordingly, he filed the bill of entry through his CHA who look after Customs clearance related
work.; that the invoices were signed by Ms. Fiyona and sometimes by Ms. Diana who was senior

to Ms. Fiyona.

7.9  He made the payment of goods imported from M/s. Shangai Qichang Stainless Steel
Group Co. Ltd., through Bank of CHINA Shanghai Nanhui Branch, BNFS A/c No:
8650-12921908001014, Swift Code BKCHCNBI300.

7.10 On being asked; he stated that in the month of February,2008, he got an offer from Ms.
Fiyona for purchase of 200MT of said goods of Grade-304/316, which he accepted and placed
order for the same. Accordingly, consignment under invoice no QCS08024 dated 17.05.2008
and ‘QCS08026 dated 17.06.2008 was shipped by M/s. Shangai Qichang Stainless Steel Group
Co. Ltd.; that in one or two ecarlier consignments the quality of the goods was not good
therefore, he had refused to take the goods covered under the above-said two invoices; that he
did not pay anything in advance for these consignments covered under said two invoices, and he

has no idea about advasice payment of USD 23000 shown on each of these mvoices.

711  He had seen file no. 28 tecovered from his office premises on 11.06.2008 during search
action recorded under panchnama dated. 11.06.2008, that he had put his signature on each page

and found the details on each pages as under:

7.11.1 Page no.l contained details of bank account number, name. of bank and SWIFT Code of
their overseas supplier, M/s. Zhejiang Pengye Stainless Steel Tube Industries Co. Ltd;

7.11.2 Page no.3 contained details of bank account mumber, name of bank and SWIFT Code of
their overseas supplier, M/s. Winner Machinery Enterprise Company Lid;

7.11.3 Page no.5-contained details of bank account number, name of bank and SWIFT Code of

their overseas supplier. M/s., Wenzhou Jiangtian Stainless Steel Co. Ltd.;

7.11.4 Page no 7-contained details of bank account number, name of bank and SWIFT Code of
their overseas supplier, M/s. Zhejiang Nanbo-Steel Industries Co. Ltd;

7.11.5 Page no 9, 11 & 13 contained details of bank account number, name of bank and SWIFT

Code of their overseas supplier, M/s. Sinosteel Shenzhen Company;

7.11.6 Page no 15-contained details of bank account number, name of bank and SWIFT Code of
some company and from the details, it appeared that it was details of M/s. Anriga Co. but he did

niot have any business transaction with this company;
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7.11.7 Page no. 17.19 & 21-contained details of bank account number, name of bahk and

SWIFT Code of their overseas supplier, M/s. Shangai Qichang Stainless Steel Group Co. Ltd.;
that on these pages words DAVID. were written and after this words some amount was \jévritten,
which was struck-off that he did not remember in what context it was so written; i
7.11.8 Page no. 25-contained details of bank account number, naine .of bank and SWIF'&' Code
of their overseas supplier, M/s. Outstanding International Group Investment Ltd. . in this }egard
he stated that the said bank details were given by their overseas supplier Mis. oshan
QOutstanding Stainless Steel Co. Ltd., with a direction to deposit the payment in the said a’:count

that he did not remember on the meaning of GR in the words-GR 77300 written on this pag‘!e

7.11.9 Page no. 27-contained bank details of their overseas supplier, M/s. Zhejiang| Penge
Stainless Steel Tube Industries Co Ltd which was as per detail given on page 1; i

7.11.10 Page no 29 & 31- contained bank details of their overseas supplier. M/s. Shangai
Qichang Stainless Steel Group Co. Ltd., which was as per detail given on page 9. |

7.12  On being asked, he stated that M/s. Gururaj Steel sold the imported Stainless Steel Pipes
to domestic buyers, namely Shreeji Engineering, Mumbai, Bhawal Metal Corporation, Mumbai,

Prakash Steel Industries, Pune, Beem Industries, Nasik, Ridhi Sidhi Steel Corporation, Mumbai.

7.13 He was shown the Diary. 2008, which was recovered during the course of sear_c’]j of his
office premises under panchnama on 11.08.2008 by the officers of DRI. He accepted fh‘at the
same belonged to himi, that he had seen page no 141 of the said diary and stated that the|details
written on this page were in his own handwriting, that on this page words 54000 advanzse was
written and on the above this words container 1 & 2 was written; that on being askediin this
regard, he stated that he did not remember the name of overseas supplier to whom he hac;I- given

this advance.

7.14 He was shown the details mentioned on page no. 142 wherein words F/774CS was
written, he accepted that this was written by him, that the words "F/77405" was writtenion the
page no 142 did not mean that he had made payment of 77405 USD to M/s. Foshan Outstanding

Stainless Steel Co. Ltd., details of which were mentioned on page no. 25 of file no.28;

8. Shri Pravin Shah, Partner of M/s. Gururaj Steel, appeared on 11.07.2011 to g:v_e his

voluntary statement under Section 108 of the Act, wherein he interalia stated that as followis:

8.1  M/s. Gururaj Steel, 144/164, TP Street, 6 Kumbharwada, Mumbai is a partnershii:) firm;
that he and Shri Mukesh Shah are the Partners; that Shri Mukesh Shah was a sleeping pattner in

as much as he did not take part in the day to day activities, however he helped in bilsiness

activities, when needed.

82  After search action of DRI, AZU, he stopped importing Secondary/Defective Stainless
Steel Seamless Pipe and presently engaged in trading of Secondary Defective Stainless Steel

Seamless Pipes, purchased from Mumbai local market.
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8.3 He was using a Lenovo Make laptop for bussiness activities seized by DRI, AZU during
search action recorded under Panchnama data 11.06.08; that he did not have much knowledge
about how to operate the laptop, and therefore Shri Rahul Jain, his employee would operate this
laptop for sending business related mails to their overseas supplier using firm's e-mail ld:

'gurtlraisteel@hotmail.com; further he. stated that Shri Rahul Jain has left the job and know

nothing about his present whereabout.

8.4 On being shown report dated 16.01.2010, by forensic laboratory (DFS), Gandhinagar, he
put his dated signature as a token of having seen the report alongwith all the attached printouts

containing 21 pages;

85  On being asked about fragmented text of sr. no. 1 of page no.1 of the said report, he

stated that the printed details were found in fragmented texts as under:

8.5.1 In the first and second line... ‘Description of the goods’...... was printed; in the fifth (5)
and sixth (6) line ZHEJIANG NANBO STEEL INDUSTRY CO LTD and after these lines
‘htp./www.nonbo-steel.com’ was printed; that Zhejiang Nanbo Steel Industry Co Ltd., was one
of his overseas supplier from whom he was purchasing and importing Secondary/Defective

Stainless Steel Seamless Pipe and hittp://www.nanto-steel.com was website of this company;

852 In the seventh line after http://www.nanbo-steel.com, ‘CO’ and after this line
‘“MMERCIAL INVOICE’ was printed, on merging of words of both lines, ‘COMMERCIAL
INVOICE' formed;

8.5.3 312’ and ‘316L" were printed in the 11th and 12th lines, which were grade of secondary/

Defective Seamless Pipe;

854 In the mnext line 'PORT NHAVA SHEVA" and °‘6TH KUMBHAWADA,
MUMBAI-400004” were printed, and in next one line 'TO: GURURAJ STEEL’ was printed and
in next line 'ADD 144/164, TRIMBAR PARSURAM STREET’ was printed; that in this regard,
he stated that GURURAJ STEEL was the name of his firm and 144/164, TRIMBAR
PARSURAM STREET, 6TH KUMBHARWADA, MUMBAI-400004 was its address;

855 In its 16th and 17th line 'From:Ningbo, China' was printed; that Ningbo, China was the
load port, from where goods of his overseas supplier M/s Zhejiang Nanbo Steel Industry Co. Ltd,

were loaded;

8.5.6 In the 19th & 20th line details like Invoice No NBSW07016-704 and in 21st & 22nd line
Date: AUGUST 21, 2007 were printed;.

8.5.7 From 23rd line to 27th line Tel: 0086-(0) 577- 86052988 Fax: 0086-(0) 577-86050988
Add...... Food&Machinery Industrial Park, shacheng Town, Longwan District, Wenzhou City,

Zhejiang, China' were printed; that this was telephone number,
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fax number and address of his overseas supplier, M/s. Zhejiang Nanbo Steel Industry Cb. Ltd.,

that in the last line of this detail USD32114 was printed;

8.5.8 He has been shown commercial invoice no. NBSW07016-T04 dated 03.09.2007 c

f Mis.

Zhejiang Nanbo Steel Industry Co. Ltd, and put his signature on it; that data printout at sr. no. 1

of page no.1 of the report compared with import invoice no. NBSW07016-T04 dated O3.C

9.2007

and stated that name of overseas supplier, telephone no., fax no, address, invoice no and name of

his firm & its address were found to tally with details mentioned in his import invoice;

8.5.9 However, mvoice date 21.08.2007 & value USD 32114.00 printed on the data ps
did not tally with the invoice date 03.09.2007 & value USD 14300.00 shown on this:

intouts

import

invoice and weight of the goods was also not printed on data printouts; that he had imported 5.5

MT of the said goods of Grade-316L under invoice no. NBS07016-TO4 dated 03.09.2007
by M/s. Zhejiang Nanbo Steel Industry Co. Ltd. and value of the said goods was USD
and not imported said goods of Grade-312 under invoice no. NBSW07016-TO4 dated!

2007 as shown in 11th line of the said data printouts;

issued
14300,
Sep 3,

8.5.10 As regards to the invoice value USD 32114.00 printed in the last line of the af bresaid

printout of the data, he stated that the actual import value was only USD 14300, not USDE

8.6  He stated about fragmented data of sr. no. 4 of page no.3 of the report dated 16.01

as Tollows:

8.6.1 In the first, second and third line 'hitp:/www.nanbo-steel.com' was printed; its nint
& from eleventh (11th) line to thirteenth (13th) line 'Tel: 0086-(0) 577- 86052988 Fax: 01
577-86050988........ Add: Food & Machinery Industrial Park, shacheng Town, Lo

2114,

2010,

h (9th)
86-(0)

ngwan

District, Wenzhou City; Zhejiang, China' were printed; that in thirty eighth (38th) and thirty ninth

(39th) line ‘ZHEJIANG NANBO STEEL INDUSTRY CO. LTD’ was printed; that th
name, website, telephone no fax no and address of his overseas supplier, M/s. Zhejiang!

Steel Industry Co. Ltd.,

8.6.2 In thirteenth (13th) and fourteenth (14th) line of this detail, “TO GURURAJ STE

is was

Nanba

EL’ in

sixth (6th) & seventh (7th) line ‘6 TH K UMBHARWADA, MUMBAI 400004" and in
seventeenth (17th) line '"ADD 144/164, TRIMBAR PARSURAM STREET’ was printed, that this

was his firm M/s. Gururaj Steel name and address;

863 In third & forth line of this detail ‘COMMERCIAL INVOICE’ was printed; ini
line “From Ningbo, China’ and twentieth (20th) line “To: (CIF) Mumbai PORT printé

eighth
d: that

Ningbo, China was the load port, from where goods of his overseas supplier M/s. Zhejian‘g

Nanbo Steel Industry Co. Ltd., were loaded and Mumbai was port of import;

8.6.4 In the fifteenth (15") and sixteenth (16) line of this detail Invoice No. NBSWIOl%

was printed;
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865 In eighteenth (18") line 'Da & nineteenth (19"} line te Dee 22, 2007 was printed, that on
merging of words of both lines, it could be read as 'Date: Dec 22, 2007;

8.6.6 In the twenty second (22™) line of this detail 23.85%12.7 e ASTM A 312 316L
STAINLESS STEEL SEAMLESS’, in twenty third (23rd) line PIPE....°0" “..coooiiiiinsy, in
twenty fourth (24th) line e DESCRIPTION OF THE
GOODS...... e e 273.05%12.15............ 2 in twenty fifth (25th)
line.....ouev v 219.1%12.7°, in twenty sixth (26) line........ e ASTM A312  304L
STAINLESS STEEL SEAMLESS’, in twenty seventh (27th) line * PIPE......... ... 35567, in
twenty eighth (28) line “*11............ 273.0% 12.7 and in thirty first (31) line “............ 323.89
127, i ’ were printed;

8.6.7 In thirty forth (34), thirty fifth (35) and thirty sixth (36) line *... TOTAL........ UsD
178974......... ... was printed;

8.6.8 He was shown a commercial invoice no. NBSW01017-T07 dated Dec.22, 2007 of M/s.
Zhejiang Nanbo Steel Industry Co. Ltd., on which he put his signature; that he compared data
printout at sr. no 4 of page no.3 of the report with his import invoice no. NBSW01017-T07 dated
Dec 22, 2007 shown to him, and stated that name of overseas supplier, telephone no., fax no.,
address, invoice no. & its date and name of his firm & its address tallied with details mentioned
in his import invoice, shown to him. However, value USD 178974 printed on the dataprintouts
did not tally with the value USD 47469.38 shown on his import invéice, also weight of the goods
was not printed anywhere on data printouts; that he imported 12.480MT (Grade-316) and.12.33
MT (Grade-304L) of the said goods under invoice no. NBSW01017-T07 valued USD 47469.38
dated Dec 22, 2007 of M/s. Zhejiang Nanbo Steel Industry Co. Ltd.; shipped from port Ningbo,
China and port of import was ‘Mumbai port’.

8.6.9 He had not imported Stainless Steel Seamless Pipe (Secondary/Defective) Grade-312
from M/s. Zhejiang Nanbo Steel Industry Co. Ltd., under invoice no.NBSWO01017-T07 -dated
Dec 22, 2007 as shown in twenty second (22) and twenty sixth (26) line of the said data

printouts;

8.6.10 On being asked whether the USD178974 printed in the last line of the aforesaid printout
of the data, was the actual value of the above-said consignment, hie stated that the actual import

value was only USD 47469.38;

8.7  On being asked about data printout at sr. no. 13 of page no. 9 of the report dated
16.01.2010, he joined the broken data and helped out to DRI to make sense out as following:

8.7.1 In the first, second and third liné ‘ZHEJIANG PENGYE STAINLESS STEEL TUBE
INDUSTRIAL CO LTD.,... Tel: 086-57786656878 Fax 086-577- 66656876........ No.2, Baisan
West Road Songyang Industrial Zone, Lishui, China was printed, in this regard, he joined data of
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these lines and made sense out it as Zhejiang Pengye Stainless Steel Tube Industry C0"Ltd., was

also one of his overseas suppliers from whom he was purchasing and _Im’p_farting

Secondary/Defective Stainless Steel Seamless Pipe; that in the first, second and third lines

lof the

printouts name, telephone no., fax no., and address of the said overseas supplier were mentjoned.

in its fifth (5*) line ‘COMMERCIAL INVOICE’ was printed;

8.7.2 In its sixth (6th) line 'LORD PORT NING’ and in seventh (7th) line ‘BO’ was priinted;
that on combining the words of both lines, ‘LORD PORT NINGBO’ was formed; that Ningbo

was port of loading from where goods of his overseas supplier, M/s. Zhejiang Pengye Stainless

Steel Tube Industrial Co. Ltd. was loaded; in its thirteenth (13) line ‘DESTINATION

MUMBALI’ was printed;

8.7.3 In its twenty first (21st) line ‘TO: gururaj stee......., 144/164 trimbak parsurain’, in

twenty second (22nd) line ‘street 6th ~ Khumbha’ and in twenty third (23rd

the words of all three lines his firm’s name-’GURURAJ STEEL” and its address ‘14

: line
tiarging
4/164,

TRIMBAR PARSURAM STREET, 6TH KUMSHARWADA MUMBAI-400004" were _forfned;

8.7.4 In its twenty seventh (27" ) ling “......TP316L.........." was printed, which was grade of

secondary and Defective Seamless Pipe;

8.7.5 In its twenty third (23%) line ‘.......INVOICE NO. and twenty forth (24"

) line

‘PYEO71208°.......... * were printed; that on merging of words of both lines ‘INVIOICE

No.PYE071208° was formed; in its nineteenth (19™) line “........."DATE 2008-1’ and in

twentieth (20" ) line “6.......... * were printed; that on merging of words of both lines '‘DATE

2008-1-6" was formed,

8.7.6 In its nineteen (19" ) line 'STAINLESS STEEL........ PRESSURE PIPES’® was pxjin_ted;

in its twenty forth (24™ ) line “........... 7350 and in twenty fifth (25) line ‘usd/ton....... :

was

printed; that on merging of words of both lines *7350 usd/ton was formed; in its twentfy fifth
(25" and twenty sixth (26" ) line ‘US DOLLAR:THREE HUNDRED THIRTY EIGHT

THOUSAND AND ONE HUNDRED was printed;

8.7.7 On being shown the commercial invoice no. PYE(071208-1 dated 2008-1-
PYEQ71208-2 dated 2008-1-6 presented with Customs, he put his dated signature as a to

having seen. On comparing the details of these invoices with data printout at sr. no.13 o

5 and
il{en of

f page

no.9 of the report, he asserted that the overseas supplier name, telephone no., fax no., ad dress,

invoices no and name of his firm & its address was exactly matching with that of these inyoices.

The details of goods imported vide these invoices are as follows:
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TABLE-3
S.No Invoice No.&Dt. | Description of goods Weight(MT) | Total
Value
(USD)
1 PYE071208-1 Secondary/Defective Stainless 21.250 43031.25
Ditd 2008-1-6 Steel Seamless Pipe Grade-316
2 PYE071208-2 —do— 21.350 4323375
Dtd 2008-1-6
Total 42.60 86265.00

8.7.8 He had imported total 42.600 MT of ‘Secondary/Defective Stainless Steel Seamless Pipe
Grade-316L’, under above-said both invoices and value of the said goods was USD' 86265.00;

8.7.9 The load port of the said consignment was Ningbo, China and port of import was Nhava
Sheva;

8.7.10 In respect of STAINLESS STEEL PRESSURE PIPES’ printed in nineteenth (19™) line
of said data printouts, he stated that some overseas supplier also called Stainless Steel seamless

Pipes as Pressure Pipes;

8.7.11 He further stated that total USD 338100 printed in data printouts does niot tally with total
value USD 86285.00 (USD 43031.25, USD 43233.75) mentioned on his import invoices no.
PYE071208-1 dated 2008-1-6 and PYE(071208-2 dated 2008-1-6 shown to him;

8.7.12 On being asked about USD338100.00 printed in the last line of the aforesaid printout of
the data as to whether it was the actual value of the above-said both consignments, he stated that

the-actual import value of both the consignments was only USD 86265.00.

8.8  On being shown, the details printed on Sr. no. 4 of page no. 15 of the said data printouts
report dated 16.01,2010, which was printed from lower portion of page-15 to upper portion of
page-17; that in this regard he stated that it was printed in fragmented texts; that on combining

the words of second line to fourteenth (14) line of page no. 16, it could be read as follows:

“SALE CONTRACT NO. PYE071208 Dato:2007-12-08

SELLER Zhepang Pengye Stainless Steel Tube Industrial Co. Ltd.
ADD No. 2, Beisan West Road, Songyang Industrial Zone, Lishui City,
Tel: 0086-577-86656878, Fax: 0577-86656876

BUYER Name: Gururaj Steel.

THE CONTRACT IS ENTERED INTO BETWEEN THE SELLER WHO AGREES TO SELL
AND THE BUYER WHO AGREES TO BUY ON THE FOLLOWINGS GOODS ON THE
TERMS AND CONDITIONS AS SET FORTH BELOW:
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“TOTAL 809 TONS

$649,700 TOTAL: US DOLEARS SIX HUNDRED FORTY-NINE THOUSAND
AND SEVEN HUNDRED ONLY (ACCORDING TG THE FACTUAL WEEGHT}

2. TOLERANCE THICKNESS 6%,
3. Chemical Componant of TP 316 L Component % C, Mn, Si, Cr, Ni,

4. PAYMENT by TT 10% in advance and the balance before shipment

5. DELIVERY TIME 3 CONTAINERS SHALL BE DONE BEFORE 28 JUAN.
AND OTHER CONTAINER BE. DONE WITHIN 30 DAY AFTER CHINE‘BE

KMEW YEAR.
6. LOADING FORT: NINGBO OR SHANGHAI PORT GHINA .
7. PACKING PLASTIC BAG AND iN BUNDLES.
8. ESTIMATED TRANSPORTATION TIME: 30 DAYS AFTER DELIVERY.

THE BUYER THE SELLER
(SIGNATURE} (SIGRNATURE)

“1. DESCRIPTION OF THE GOODS STAINLESS STEEL SEAMLESS TUBE ASTM
A312 LENGTH 5-5.8 MTR NB.LENGTH QTY OF (TON), GRADE CIF MUMBAI (usd/ton).

AMOUNT 5.8M 2. TP316L. 7300 14600, 1/2".

8.9 That by combining the words of third line to twenty fourth (24"™) line of page n(f).17 it

could be read as a sales contract between his firm, M/s. Gururaj Steel & M/s. Zhejiang P
Stainless Steel Tube Industrial Co., Ltd., related to import of Stainless Steel Second_ary/Def
Seamless Pipe Grade-316, under his import invoices no PYE071208-1 dated 2008-1—i
PYE071208-2 dated 2008-1-6; he stated that he had imported Stainless |
Secondary/Defective Seamless Pipe Grade-316 from M/s. Zhejiang Pengye Stainless Stee]
Industrial Co., Ltd. but he had never signed any contract with M/s. Zhejiang Pengye Stz
Steel Tube Industrial Co. Ltd., for import of Stainless- Steel Secondary/Defective Seamle$
Grade-316;

engye

ective

6 and

| Steel

Tube
linless

s Pipe

8.10 It may have happened that M/s. Zhejiang Pengye Stainless Steel Tube Industrial Cé. Lid,

would have mailed him this contract but he had never signed this contract/or any other cg

with them;

8.11 In respect of total quantity 89 Tons and total value USD 649,700, shown in the%

ntract

above

details, he stated that as he remembered, he had importéd only twe consignmeflts of

Stainless-Steel Secondary/Defective Seamless Pipe Grade 316, from M/s. Zhejiang P

engye

Stainless Steel Tube Industrial Co. Ltd, under import invoice no. PYE(071208-1 dated 2008-1-6

and PYEO71208-2 dated 2008-1-6; that the fotal wei'_ght and total value of those consigrt
were 42.600 Tons and USD 86265.00 respectively; ;

812  He clarified that in éleventh (11% ) and twelfth (12 ) line of data printouts off

imernits

report

dated 16.01.2010 STAINLESS STEEL SEAMILESS TUBE ASTM A312 was printed but Fe_ had
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never imported STAINLESS STEEL SEAMLESS TUBE ASTM A312 from M/s. Zhejiang
Pangye Stainless Steel Tube Industrial Co. Ltd.; that he had only imported Stainless Steel
Secondary/Defective Seamless Pipe of Grade-316 from M/s, Zhejiang Pangye Stainless. Steel
Tube Industrial Co. Ltd.;

8.13 On being asked, he further, stated that Tube and Pipe are one.and same item that some

suppliers called it Tube while some others called it Pipe;

8.14 1In respect of all the above said data printouts shown to him, he stated that all these mails

were old and were printed in fragment texts, he did not remember these email correspondernces;

8.15 Hehad been shown his earlier statement dated 26.12.2008 and had put his dated signature
on it, that in his said statement at page no. 4, he had stated that he had refused to take
consignments of M/s. Shangai Qichang Stainless Steel Co. Ltd., which had arrived under
commercial invoice no. QCS06024 dated 17.05.2008 and commercial invoice no. QC508026
dated 17.05.2008 because quality of goods in the earlier one or two consignments of said

company was not good;

8.16  On being shown the No Objection’ Certificates’ dated 21.07.2008 related to above-said
consignment given by him to the Assistant Commissioner of Customs and puit his signature on
them, wherein he had given the reason for declining to accept the consignments which had
arrived under commercial invoice no. QCS08024 dated 17.05.2008 and commercial invoice no

QCS06026 dated 17.05.2008 as delay in shipment;

8.17 On being asked as to how he had given two different reasons for disowning the two live
consignments from the overseas consignor, M/s. Shanghai Qichang Stainless Steel Co. Ltd.
before the Mumbai Customs the reason given was in shipment and in his statement dated
26.12.2008, he had given the reason for same as quality of goods to earlier one or two
consignments of said company was not good in this regard he informed that shipment of both the
said consignments from Shanghai to Mumbai was done by shipping company, M/s. NLS Agency
(India) Pvt. Ltd.; that after he refused to take both the said consignments, M/s. Shanghai Qichang
Stainless Steel Co. instructed M/s. NLS Agency (India) Pvt. Ltd. to re- export the said
consignments; that M/s. NLS Agency was given the job to complete the process of re-export to
CHA, M/s. Haytrans (1) Pvt. Ltd.; that M/s. Haytrans (1) Pvt Ltd. had mentioned the reason in
the certificate as delay in shipment and at the time of signing, he had not read the same, however,

the reason stated in his statement dated 26. 12.2008 was true;

8.18 On being shown, he has seen commercial invoice no. QCS08024 dated 17.05.2008 &
commercial invoice no. QCS08026 dated 17.05.2008 and put his signature on them; it was
explained. that in the commercial invoice no. OCS06024 dated 17.05.2008 of M/s. Shanghai
Qichang Stainless Steel Co. Ltd., the per ton rate of Stainless Steel Secondary Defective
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Seamless Pipe Grade 304L was USD 4520 and the per ton rate of Stainless Steel Secf

03.20233
N-IMP-I

ondary

Defective Seamless Pipe Grade-316L was USD 7350; that similarly, in commercial invd-ice no.

QCS08026 dated 17.05.2008, the per ton rate of Stainless Steel Secondary Defective Sé
Pipe Grade 304L, was USD 4700 and the per ton rate of Stainless Steel Secondary De
Seamless Pipe Grade 316L was USD 7400; i

amless

fective

8.19  On being asked that whether he had refused to take possession of said both consigr%ments,

since in both the above-said commercial invoices the actual rates of Stainless Steel Secf
Defective Seamless Pipe Grade 304 and Grade 316 was mentioned, which were USD 452
and USD 7350-7400 respectively, he stated that this was not true;, |

820 On being shown all the invoices of all the consignments imported by him froy]
Shanghai Qichang Stainless Steel Co. Ltd., on which he put his signature as token of seé
he found details of consignments imported from M/s. Shanghai Qichang Stainless Steel &

‘were as under:

pndary
0-4350

n M/s. -
n; that
). Ltd,

TABLE-4

Dt. goods (MT per invoice (UL

SN. Invoice No. Tnvoice Description of Qty. Per Ton Rate af

ey
=
St

1 QCS08015/1 24.04.08 Stainless Steel 22.726 2100
Secondary
Defective Seamless
pipe Grade-304

2 QCS08015/2 | 24.04.08 Stainless Steel 4.950 2100
Secondary
Defective Seamless
pipe Grade-304L

3 QCS08012 08.04.08 Stainless Steel 20.212 2100
Secondary
Defective Seamless
pipe Grade-304

4 QCS08008 06.03.08 Stainless Steel 2.286 2750
Secondary
Defective Seamless
pipe Grade-304

5 QCS08001/1 19.02.08 Stainless Steel 23.589 2100
Secondary
Defective Seamless
pipe Grade-304

6 QCS08001/2 | 19.02.08 Stainless Steel 22.520 2100
Secondary
Defective Seamless
pipe Grade-304
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821 He stated that under all the above-said invoices, he had imported Stainless Steel

Secondary/Defective Seamless Pipe Grade-304 and Grade-316 from M/s. Shanghai Qichang

Stainless Steel Co. Ltd. and rate of the same were USD 2100/ton and USD 2750/ton

respectively; that this was the actual rates of grade 304 and grade 316 and on this rate only, he

hiad made import: that he did not know why M/s. Shanghai Qichang Stainless Steel Co., had

shown rate of Stainless Steel Secondary Defective Seamiless Pipe of Grade-304L and Grade-316

as USD 4520-4350 per ton and USD7350-7400 per ton in their commercial invoice
n0,QCS08024 dated 17.05.2008 and QCS08026 dated 17.05:2008 respectively;

892  He stated that he had not made any advance payment of USD 23000 as reflected in the
invoice no. QCS08024 dated 17.05.2008 and QCS08026 dated 17.05.2008, and he has no idea as
to why the supplier, ‘M/s. Shanghai Qicharg Stainless Steel Co.” had mentioned the said advance
- payment in these invoices; that he further mentioned that no such advance payment were not
reflected in the copies of commercial invoice no. QCS08024 dated 17.05.2008 and QCS08026
dated 17.05.2008 issued by M/s. Shanghai Qichang Stainless Steel Co. to M/s NLS Agency
(India) Pvt. Ltd., for re-export.

9. A summons dated 11.07.2011 was issued to Shri Rahul Jain, an employee of M/s. Gururaj
Steel, directing to appear before the investigating officer. The said summons was handed over to
Shri Pravin Shah with a direction to serve the same to Shri Rahul Jain, since his only known
address was the office address of M/s. Gururaj Steel, Mumbai, where he used to work. Shri
Pravin Shah was also requested to get him present to this office for recording his statement.
However, Shri Pravin Shah vide his letter dated 20.07.2011, informed that Shri Rahul Jain had
left their company and he was no longer part of their company from 15.06.2008. He further

informed that they had made efforts to contact him but they could not contact him.

DISCUSSION OF THE EVIDENCES:

10.. From the aforesaid discussion, evidence and facts available in the matter/records, it
appeared that M/s. Gururaj Steel was established in the year-1998, as a partnership firm by Shri
Pravin Shah and Shri Mukesh Shah. They were engaged in the trading of Stainless Steel
Seamless Pipes, Welded Pipes etc purchased from the local market and started their own imports.
since Dec, 2006, M/s. Gururaj Steel had imported various grades of Secondary/Defective
Stainless Steel Seamless from China, Italy, USA, HongKong etc., and sold them in the local
market during the period December, 2006 to June, 2008.

10.1 It has been apprehended from the above facts that M/s. Gururaj steel was involved in the
act of undervaluation leading them to pay less Customs duty. The following material evidences

substantiate the act of undervaluation:

10.1.1  M/s. Gururaj Steel had received two consignments of Secondary/Defective Stainless

Steel Seamless Pipes Grade-304 & 316, shipped by M/s. Shanghai Qichang Stainless Steel
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Group Co. Ltd., from Shanghai to Mumbai, under Commercial invoice no. QCS08024 %dated
17.05.2008 and Commercial invoice no.QCS08026 dated 17.05.2008, in which the value pér' MT
found to be mentioned. in the invoices as 4520 USD and 4700 USD. for Grade-304 and§7-350
USD and 7400 USD for Grade-316, -and which has been disowned by importer, statini; two
different reasons for abandonment, as to Customs authorities as "the cargo had arrived be yond
schedule” and to DRI, AZU during his statement, as, "quality of goods in the earlier one or
two consignments of said company was not good”., these two different versions. of reply put
forth by noticee-1 does not have any consistency, hence lacks credibility. Furthermore, ;under
both the invoices of M/s. Shanghai Qichang Stainless Steel Group Co. Ltd, an amount of USD
23000 cach, is shown as advance payment. Hence the legitimacy of the said Commercial iﬁvoice
no. QCS08024 dated 17.05.2008 and Commercial invoice no QCS08026 dated 17.05 .'2008"5 is not

in dispute and the same appeared to be correct and actual. Since the rates mentioned ini these

invoices were actual, however, Shri Pravin Shah, Partner of M/s. Gururaj Steel convenﬂently
refused to take possession of said two consignments citing flimsy reasons as "the carg;o had
arrived beyond schedule” and "quality of goods in earlier one or two consignments 0_3 said
company was not good to mislead the department. On verification of the import data o?M/s

Gururaj Steel, it is revealed that M/s. Gururaj Steel had earlier imported 304 and 316 gréde of
Stainless Steel Secondary/Defective Seamless Pipes at much lower rates per MT at USﬂ 2100
USD 2750 respectively, Hence these rates appeared to be undervalued rates when comp _- ed to
the rates of USD4520 and USDA4700 for Stainless Steel Secondary/Defective Searnléss_; Pipes.
Grade-304 and USD7350 and USD7400 for the Stainless Steel Secondary Defective Seé'mless
Pipes Grade 316. as under invoice no. QC508024 dated 17.05.2008 and invoice no QCS'08026
dated 17.05.2008. Hence, the rate of USD4700 per MT for Stainless Steel Secondary/Def;ect’ive
Seamless. Pipes Grade304 and rate USD7400 per MT for Stainless Steel Secondary/De fective
Seamless Pipes Grade-316 as mentioned in invoice no, QCS08026 dated 17.05.2008 oi M/s.

Shanghai Qichang Stainless Steel Group Co. Ltd., appeared to be applicable 1h the
contemporaneous imports for computation of the value for the purpose of assessment of d ty on
the imports made by M/s. Gururaj Steel during the relevant period from M/s. Shanghai Qlchan'g
Stainless Steel Group Co. Ltd., China.

10.1.2 Investigation has revealed that the goods covered under the following commercial
invoices of M/s. Shanghai Qichang Stainless Steel Group Co. Ltd., China and cleared under
following respective Bills of Entry were similar to the goods of the same overseas suppher
shipped under the commercial invoice no. QCS08026 dated 17.05.2008. As they were 1rn%ported
at or about the same time, and there was no substantial change in international prices cf such
goods during the period, it could be considered fo be a contemporaneous import of the ﬂmilar
goods. On comparison of the CIF price of USD 4700 PMT for Stainless Steel Sec Jndary'
Defective Seamless Pipes Grade 304 and USD7400 PMT for Stainless Steel Secandary
Defective Seamless Pipes Grade 316 as per invoice no. QCS08026 dated 17.05.2008 of |
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M/s. Shanghai Qichang Stainless Steel Group Co. Lid., as discussed above, with the CIF value of
the goods imported under the following Bill Of Entries, it appeared that M/s. Gururaj Steel had
undervalued the goods in the import of following consignments and paid less customs duty

amounting to Rs.39,79,612/- as detailed in Annexure-1:

TABLE-5
B/E. No./Dt. | Description of Invoice no. &Dt. Qty. (MT). | Declared Conte. Actual CIF
goods CIF value | mpora | value onthe
(USD) Teous basis of
Rate contempora
per neous Rate
MT(US | (USD)
D)
844780/ SS Sec. Def. QCS08015/1 22.730 {47725 4700 106831.0
09.06.08 | Seamless pipe dtd. 24.04.08
Grade-304
844829/ SS Sec. Def. QCS08015/2 4.95 10395 4700 23265.0
09.06.08 | Seamless pipe | dtd. 24.04.08
Grade-3041.
841223/ SS Sec. Def, QCS08012 20.212 | 424452 | 4700 | 94996.4
21.05.08 | Seamless pipe | dtd. 08.04.08
Grade-TP304
834826/ S8 Sec. Def. QCS08008 2.286 6286.5 7400 16916.4
16.04.08 | Seamless pipe dtd. 06.03.08
Grade-316
SS Sec. Def. 18.260° | 38346 4700 | 85822.0
Seamless pipe
‘Grade-304
833896/ SS Sec. Def. QCS08001/2 22.520 | 47292 4700 105844.0
10.04.08 | Seamless pipe | dtd. 19.02.08
Grade-304
833938/ SS Sec. Def. QCS08001/1 23.589 |49536.9 14700 |110868.3
10.04.08 | Seamless pipe | dtd. 19.02.08
Grade-304

10.1.3 The sr. no. 1 on page 1 of the Data retrieved by DFS vide their report dated 16.01.2010,
from the ‘Laptop storage device’ recovered from the premises of the importer contained
fragmented details of invoice no. NBSW07016-T04 dated 03.09.2007 of M/s. Zhejiang Nanbo
Steel Industry Co. Ltd., China. Under the said invoice, M/s. Gururaj Steel had imperted 5.500
MT of Secondary/Defective Stainless Steel Seamless Pipe Grade-316. The goods covered under
the said invoice were imported under Bill of Entry No. 958546 dated 19.10.2007, from the
aforesaid details of the DFS report it appeared that the actual CIF value of the said consignment
imported under said invoice was mentioned as USD32114.00, whereds in the invoice of same
number produced with customs authorities by M/s. Gururaj Steel for clearance at the time of

import, the CIF value of the said consignment was shown as USD14300.00. It therefore appeared
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that the importer had suppressed the actual CIF value i.e. USD 32114.00 of the said consigﬁme_nt

and declared lower CIF value i.e. USD 14300 at the time of import of the said consi‘gmjn‘e_nt.
Accordingly, it appeared that the value per MT of the said goods for Grade-316 is USD3?114/
5.5MT = USD 5838.91/MT. Investigations have also revealed that the goods covered under
following invoices of M/s. Zhejiang Nanbo Steel Industry Co. Ltd., China and cleared 1i;inder
following Bills of Entry were similar to the goods of the same overseas supplier imported Elmder
the Bill of Entry No. 958546 dated 19.10.2007. As they were imported at or about the same time,
and there was no substantial change in intérnational prices of such goods during the peri:ipd_, it
could be considered to be a contemporaneous import of the similar goods. Applyiné the
contemporzneous price of US$5838.91/MT as obtained from the Data printouts discussed éupra,
for Stainless Steel Secondary Defective Seamless Pipes Grade-316, the CIF value of the goods
imported from M/s. Zhejiang Nanbo Steel Industry Co. Ltd., under the following Bills of 'flntry,
it appeared that the declared CIF value by M/s. Gururaj Steel in the said Bill of Entries jwere
much lower than the actual contéemporaneous price. Thus, it appeared that M/s. Gurureﬁ had
undervalued the goods in the import of following consignments and paid less customs! duty

amounting to Rs. 10,76,111/-, as-detailed under Annexure-ITA, IIB and IIC of SCN.

TABLE-6
B/E. No. | Description | Invoice no. & dt. Qty. Declared | Contempor | CIF
& Dt. of goods (MT) |CIF aneous value
(USD) rate per (USD)
MT (USD) :
958946/ | Sec/Def. SS | NBSW07016-T04/0 | 5.5 14300 5838.91 32114.0
19.10.07 | Seamless 3.09.07
Pipe ' .
889327/ | Grade-316 | NBSW070521-T02/ | 3.93 9825 5838.91 22946.91
27.08.07 | L 25.07.07 :
817949/ NBSWO01017-T07/2 | 12.48 |25269.98 |5838.91 72869.6
17.01.08 2.12.07 _

10.1.4 Similarly, at St. no. 3 of page no.9 of the report dated 16.01.2010 of DFS ate the
fragmented details of invoice no. PYE071208 dated 08.01.2008 of M/s. Zhejiang Pe¢ngye
Stainless Steel Tube Industry Co. Ltd., China. As per the said details the actual per ton rate of the
consignment imported under the said invoice was printed as 7350USD/Ton. This rate;USD
7350/MT is also corroborated by a sale contract no. PYE071208 dated 08.12.2007, Wth’l was
obtained by the DES on examination of the hard disk as discussed supra. The details’ 3f the
fragmented text of the sale contract no. PYE071208 dated 08.12.2007 was reproduced at s no. 4
on the pages 15 to 17 of the said report of DFS. It appeared that the sale contract no. PYE071208
dated 08.12.2007 was made between M/s. Zhejiang Pengye Stainless Steel Tube Industily Co.
Ltd. and MJs. Gururaj Steel for purchase of 89 MTs and the total contract value was shown as
USD 649700. Accordingly the per MT rate is computed as USD 6497.00/ 89 MTL US_D 7300
MT. The contents of the said contract retrieved from the storage device of the laptop of Shri

Pravin Shah, Proprietor of M/s. Gururaj Steel are as under:

w
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SALES CONTRACT RETRIEVED FROM SEIZED LAPTOP

“SALE CONTRACT No. PYE071208 Date:2007-12-08,

SELLER: Zhejiang Pengye Stairless Steel Tube Industrial Co., Ltd.

ADD: No. 2. Beisan West Road, Songyang Industrial Zone, Lishul City,

Tel: 0086-577-86656878, Fax: 0577-86656876

BUYER Name: Gururaj Steel

THE CONTRACT IS ENTERED INTC BETWEEN THE SELLER WHO AGREES TO SELL
AND THE BUYER WHO AGREES TO BUY ON THE FOLLOWINGS GOODS ON THE
TERMS AND CONDITIONS AS SET FORTH BELOW:

“1. DESCRITION OF THE GOODS STAINLESS STEEL SEAMLESS TUBE ASTM A312
LENGTH 5-5.8 MTR NB.LENGTH, QTY OF (TON). GRADE CIF MUMBAI (usd/ton)
AMOUNT 1/2 sch10.5-5.8M 2 TP316L 7300, 14600 1/2", TOTAL 89 TONS.

$6457.00 TOTAL US DOLLARS SIX HUNDRED FORTY NINE THOUSAND AND SEVEN
HUNDRED ONLY (ACCORDING TO THE FACTUAL WEIGHT)

9. TOLERANCE THICKNESS 6%

10. Chemical Component of TP 318 L Component % C. Mn, St. Cr, Ni,

11. PAYMENT by TT 10% in advance and the balance before shipment,

12. DELIVERY TIME 3 CONTAINERS SHALL BE DONE BEFORE 28 JUAN AND OTHER
CONTAINER BE DONE WITHIN 30 DAY AFTER CHINESE NEW YEAR,

13. LOADING PORT NINGBO OR SHANGHAI PORT CHINA,

14. PACKING: PLASTIC BAG AND IN BUNDLES,

15 ESTIMATED TRANSPORTATION TIME 30 DAYS AFTER DELIVERY

THE BUYER THE SELLER

(SIGNATURE) {(SIGNATURE)"

10.1.5 The said Sale Contract was bearing no. PYEQ71208 and Date 2007-12-08 and wherein
seller details are mentioned as M/s. Zhejiang Pengye Stainless Steel Tube Industrial Co. Ltd.,
and details of buyer are mentioned as "M/s Gururaj Steel’. On perusal of import dociments of
M/s. Gururaj Steel, it is fourid that they had imported 21.350 MT and 21.250 MT of
Secondary/Deéfective Stainless Steel Seamless Pipe Grade-316 vide invoice no. PYE071208-1
and PYEQ71208-2 both dated 06.01.2008, respectively. Both the invoices contain the number
PYEQ71208 which is the same as in the above-said contract. The date of contract was 08.12.2007
and both the invoices dated 08.01.2008 appear to have been raised pursuant to the said contract..
It therefore appeared that the consignments imported under invoice no. PYE0)71208-1 and
PYE071208-2 both.dated 06.01.2008 were shipped against the said contract no. PYE071208 and
Date 2007-12-08, The goods covered under the said two invoices were imported under Bill of
Enitry No. 824764 dated 20.02.2008 and 825451 dated 25.02.2008. In both the said invoices the
rate per MT was shown as USD 2025 PMT. It is therefore, appeared that M/s. Gururaj Steel had
suppressed the actual per ton rate of 7350USD (as evident from the Sale contract and details of
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invoices as found from the data stored on the hard disk and discussed above) in respiact of
consignments imported under above-said invoices and declared only USD2025 PMT at thfa time
of import of the said consignments. It thus appeared that the declared CIF value of the fgo’od's
imported by M/s. Gururaj Steel from Mis Zhejiang Pengye Stainless Steel Tube IndUsti'y Co.
Ltd., under the following Bill of Entries was much lower than the actual value of the é;oods.
Thus, it appeared that M/s. Gururaj Steel has. undervalued the goods in the import of follpwing
consignments and paid less customs duty amounting to Rs.31,04,482/- details as per

Annexure-I11.

TABLE-7
B/E. No. Description Inveice Qty. Declared | Contemp- | CIF va: ue
&Dt. of goods no. & Dt. | (MT) CIF USD) | oraneous | (USD) |
rate per ;
MT (USD) N
824764/ Secondary/ PYE- 21.350 | 43233.75 | 7350 155855;
20.02.08 Defective SS | 071208-1/ :
Seamless Pipe | 06.01.08
Grade-316
825451/ Secondary/ PYE- 21.250 |[43031.25 | 7350 155 125.
25.02.08 Defective S§ | 071208-2/ :
Seamless Pipe | 06.01.08
Grade-316

11.  From the above, it appeared that M/s. Gururaj Steel, Mumbai had suppressed the%actual
value of the consignments mentioned in para 9.2 above, in as much as they managed to fobtain
the invoice indicating lower value than the ‘actual transaction value and wilfully mis stafed the
actual transaction value in the Bills of Entry filed by submitting the invoices indicating thé fower
value, By this act of undervaluation M/s. Gururaj Steel has short paid, and led evaéion of
Customs duty on the actual value of the goods. Thus, M/s. Gururaj Steel has short paid Customs
Duty of Rs. 81,60,185/-, as detailed in Annexures-I, IIA, IIB, IIC & I, by way of

undervaluation while presenting the bills-of entry with the Customs Authorities.

12. The import consignments of the Pipes imported by M/s. Guiruraj Steel, Mumbai were
assessed by customs authorities at the port of import on the basis of the import documerts Viz.

Invoice, packing list and bill of lading presented to them for assessment,

13. M/s. Gururaj Steel managed invoices with lower value and presented the samne for
assessment before the Customs Authorities at the material time of import. They never présented
the actual import invoice before the Customs authorities and the bills of entry were filedjon the
basis of undervalued invoices. They also suppressed the payments of advances made by them to
the overseas suppliers for the shipment of the goods over and above the transfer of différential
amounts. was also not made through any banking channel. In this way they had also suppr.essed'

the flow of additional amounts from the department.
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14. It appeared that M/s. Gururaj Steel, the importer has contravened the provisions of
Section 48 (4) of the Act, in as much as they failed to declare the true value of the goods while
filing the declaration in the form of bill of entry seeking clearance at the time of the importation
of the goods from Customs. The suppression and mis-statement of the value of goods was
apparently doneé to evade the customs duty Ieviable thereon in contravention of Section 14 of the
Act, read with the CVR, 2007 and the CVR, 1988. All these. acts on the part of the importer
rendered the respective goods liable fo confiscation under the provisions of Sections 111(d) and
111(m) of the Act and the goods were liable to be treated as smuggled goods within the meaning
of Section 2 (39) of the Act.

15. Further, in view of the above; the value of the goods declared at the time of importation
by the i‘mporte_r, details of which are as per Annexure I, 1IA, 1IB, IIC & III attached with the
SCN, therefore merits rejection under Rule 10A of the Customs. Valuation Rules, 1988 and Rule
12 of the Customs Valuation Rules 2007, and needs to be re-determined according to the
provisions thereof. It is settled law that the Department is not required to prove its case with
mathermatical precision. All that is required is the establishment of such a degree of probability
that any prudent man on its basis, believes in the existence of the fact. Accordingly, the CIF
value (as per Column- 12 of Annexures Il A & 1II to this show cause notice) obtained from the
data retrieved by DFS from the hard disc of laptop seized from the premises of M/s. Gururaj
Steel figuring in the report dated 16.01.2010 of DFS was required to be taken as the correct
transaction value-in terms of Section 14 of the Act, read with Rule 3 .of the Customs Valuation
Rules 2007. Further, the CIF value (as per Column- 12 of Annexures I, IIB & IIC-to this show
cause notice) derived from the 'contemporaneous imports from the same overseas suppliers’, is
required to be considered as the correct transaction value in terms of Section 14 of the Act,
under Rule 5, read with Rule 9 CVR, 2007 and Rule 6, read with Rule 8 CVR, 1988. Therefore,
the assessable value in respect of the consignments of goods imperted by M/s. Gururaj Steel, as
detailed in the Annexures [, IIA, IIB, IT C & I1I of the SCN is required to be re-determined under
Section14 of the Act, under CVR, 2007 and CVR, 1988 as applicable..

16. It also appeared that the importer, M/s. Gururaj Steel had not declared the actual
collective value of Rs.4,03,19,168,94/- (Re-determined Value) at-the time of clearance of the said.
goods in the-Bills of entry as detailed in the Annexures-I, IIA, IIB, 1IC & TII of the Show Cause
Notice. Accordingly, Customs duty amounting Rs.81,60,185/- payable on the said goods was
short paid by the importer. It appears that they had consciously undervalued the said goods-with
an intent to evade Customs Duty leading to contravene the relevant statutes of the Act, and the
Rules made thereunder as discussed above. Hence, invocation of Section 28(4) of the Act
invoking the extended period.for demand of duty is applicable in the instant case. M/s. Gururaj
Steel, Mumbai were also liable to pay interest at. the applicable rates under the provisions of
Section 28 AA(1) of the Act. The said goods detailed in Annexures I, IT A, 1IB, [IC & III of the
SCN are also liable for confiscation under Section 111(m) of the Act. Though the goods were not
available for confiscation, a redemption fine in lieu of confiscation was liable to be imposed in

terms of Section 125 of the Act,
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17. The aforesaid acts of wilful mis-statement and suppression of facts by M/s. Gu_rur’zjtj Steel

has led to short levy of duty of Rs.81,60,185/- which constitutes an offence of the_; mnature

described in Section 114A of the Act. Thus, M/s. Gururaj Steel have rendered themselve;;

liable

for penalty under Section 114A of the Act., as they mis-stated the value to the depar’trflent by

presenting invoices with lower value (instead of actual value) for assessment with an irjtent to

evade payment of duty as detailed in the Annexures I, IIA, IIB, ITIIC & III to this notice as

discussed above.

18. M/s. Gururaj Steel, Mumbai had deliberately suppressed the value and mis~staied the

description of the said goods with an intention to evade Customs duty, which rendered‘thé_goods_

liable for confiscation under the provisions of Section 111(d) and 111 (m) of the Act. Alé

o this

act of omission and commission of M/s. Gururaj Steel, Mumbai has rendered them lidble for

penal action under the provisions of Section 112 (a) of the Act.

19, It 15 on record that Shri Pravin Shah, Partner of M/s. Gururaj Steel, Mumb?i_

deliberately involved in the act of undervaluation with a mala-fide intention to evade Cu

i was

stoms

Duty, which rendered the goods liable for confiscation under Section 111(d) (1) & (m)jof the

Act. For this act of omission and commission, Shri Pravin Shah, Partner of M/s. Gururaj'
Mumbai has rendered himself liable for penal action under the provisions of Section 1”12:

the Act.

20. M/s. Gururaj Steel situated at 144/164, TP Street, 6th Kumbharwada, Mumbai

Steel,
(b) of

Were

called upon to show cause to the Commissioner of Customs (Import). New Custom House,

Ballard Estate, Mumbai, as to-why:

a) The declared value of Rs.1,00,47,427.85/-, Rs.10,14,526.32/- and Rs.34,'58',967'.f.0/— of

the goods as detailed in Annexure-], IIC & III respectively to this show cause ilotice,

should not be rejected under Rule-12 of the Customs Valuation (Determination of

Value

of Imported Goods) Rules,2007 and re-determined as Rs.2,26,’00,0’3-£5.34/—,

Rs.29,25,532.14/- and Rs.1,25,54,771.67/- respectively in terms.of Rule-3 and Rule-5 of

Customs Valutation (Determination of Value of Imported Goods) Rules, 2007, rea;d with

Section-14 of the Customs Act, 1962;

b) The goods as detailed in Annexure-I, IIC & III to the show cause notice, colleé

tively

valued at Rs.3,80,80,339.15 should not be confiscated under Section 111(d) and Skction

111(m) of the Act..Since the goeds are not available for confiscation, why the fine |

n lieu

of confiscation should not be imposed on them under Section 125 of the Customs Act,

1962;

¢) The Customs duty amounting to Rs.77,36,314/- as detailed and worked out in the

Annexure I, IIC & III to the show cause notice should not be demanded and recéavered

from notice-1 under provisions of Section-28 (4) of the Customs Act, 1962, by iny

the extended period;
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d) Interest should not be recovered from them on the amount of duty short levied short paid
as at para (e) above in terms of Section 28AA(1) of the Customs Act, 1962;

¢) Penalty should not be imposed on them under Section 114A of the Customs: Act, 1962t;
f) Penalty should not be imposed on them under Section 112(a) of the Customs Act, 1962.

21.  M/s. Gururaj Steel situated at 144/164, TP Street, 6th Kumbharwada, Mumbai were
called upon to show cause to the Commissioner of Customs (Import), Jawaharlal Nehru Custom

House, Nhava Sheva, Raigad, Mumbai, as to why:

a) the declared value of Rs. 5,78,442.15 of the goods as detailed in Annexure-lIA to the
show cause notice, should not be rejected under Rule-12 of the Customs Valuation Rules
2007 and re-determined as Rs 12,99,027.36 in terms of Rule-3 of ‘Customs’ Valuation
Rules, 2007 read with Section 14 of the Customs Act, 1962;

b) the declared value of Rs 4,18,483.30 of the goods as detailed in Annexure-1IB to the
show cause notice, should not be rejected under erstwhile Rule-10A of the Customs
‘Valuation Rules, 1988 and re-determined as Rs 9,39,802.43 in terms of erstwhile Rule 5
of Customs Valuation Rules 1988 read with Section 14 of the Customs Act 1962;

¢) The goods as detailed in Annexure-ITA&IIB to the show cause notice, collectively valued
at Rs.22,38,829.79/- should not be confiscated under Section 111{d}) and Section. I11{m)
of Customs Act, 1962 Since the goods are not available for confiscation, why the finein
lieu of confiscation should not be imposed on them under Section 125 of the Customs

Act 1962;

d) The Customs duty amounting to Rs:4,23,871/-, as detailed and worked out in the
Apnexure 1I-A & II-B to the show cause notice should not be demanded and recovered
from M/s Gururaj Steel, Mumbai under provisions of Section 28 {(4) the Customs Act,

1962 by invoking the extended period;

e) Interest should not be recovered from them on the amount of duty short levied/short paid

as at para (¢) above in terms of Section 28AA(1) of theé Customs Act, 1962,
f) Penalty should not be imposed on them under Section 114A of the Customs Act, 1962;
g) Penalty should not be imposed on them under Section 112 (a} of the Customs Act, 1962;

22. Shri Pravin Shah, Parther of M/s. Gururaj Steel, Mumbai situated at 135/141, TP Street.
6 Kumbharwada, Mumbai were called upon to show cause to the Commissioner of Customs,
New Custom House, Ballard Estate, Mumbai and the Commissioner of Customs Import),
Jawaharlal Nehru Custom House, Nhava Sheva, Post- Uran, Dist.-Raigad, Maharashtra -400707
as to why penalty should not be imposed upon him under Section 112(b) of the Customs Aect,

1962 for his acts of omission and commission as discussed above.
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23.  As ‘the Bills of Entry pertain to two Customs Ports (Mumbai Port and JNCH, I\?hav_a
Sheva), The Commissioner of Customs (Import), New Customs House, Ballard E:;;tate,
Mumbai was appointed as the Common Adjudicating Authority by the Board, CBIC vide (i)rder
No. 437/02/2012-Cus.IV dated 02.02.2012 to adjudicate the impugned Show Cause

Notice.
REPLY OF THE NOTICEE:

24.  Advocate, M/s. V. M.. Doiphode & Co. on behalf of noticees (1-M/s. Gururaj St‘éel, 2-
Shri Pravin Shah, co-founder of M/s. Gururaj Steel) submitted defence reply dated -0'5".12'.;2012,

wherein, they inter-alia stated that:

24.1 they had not heard anything from the office of the ADG, DRI, Ahmedabad in rei)ly to
letter dated 13.01.2012, 17.07.2012, 05.11.2012 and 20.11.2012 in connection with the subject

matter;

24.2 it had been alleged that M/s. Gururaj Steels, had wilfully suppressed the actual value of
the imports in respect of secondary/defective stainless steel seamless pipes of various grades as
detailed in the SCN, and by virtue of this they had short paid customs duty to the tune of Rs..
81,00 185/-; |

243 it had also been alleged that their chients, M/s. Gururaj Steels managed invoice$ with
lower value and presented them for assessment to the Customs Authority at the time of ij‘nport
instead of actual import invoice and filed Bills of Entry declaring lower value, and they ha::l also
suppressed the payments of advances made by them to the overseas suppliers for the shipnient of
goods and also that transfer of differential amounts was not made through any banking ch annel

and by doing this, they also suppressed the flow of additional amounts from the Departmeni;

244 it had been alleged that M/s. Gururaj Steels had contravened the provisions of s;:c-tion
46(4) of the Act, read with section Il of the Foreign Trade (Development & Regulatioﬁ) Act,
1992 and Rule 11 and 14 of the Foreign Trade (Regulation) Rules, 1993 by not declariilg the
comrect vatie of the goods while filing the declaration in the form of Bill of Entry séeking

clearance at the time of importation of the said goods with an intention to evade customs duty.

745 the entire demands raised vide the subject Show Cause Notice was based on presuﬁ'lpticm
and assumption, it was seen that the duty demanded to the tune of Rs. 39,79,612/- as indicdted in
Annexure-I to the SCN was computed on the basis of prices indicated in two live 1r1voice
10.QCS08024 and QCSOB8026 both dated 17.05.2008, issued by M/s. Sanghai Qichang Sta inless
Steel Co. Ltd. Sanghai, whereas no Bill of Entry was filed for the clearance of these goods and
therefore no import clearance had taken place against the aforesaid two invoices. In view|of the
prices indicated in the subject two invoices cannot be considered as. prices of contempora_ neous
imports and accordingly prices as computed in the impugned SCN and indicated at Annexure-I

cannot be considered as prices of contemporaneous imports as proposed in the SCN.
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24.6  As regards the duty demand of Rs. 2,45,941/-, as detailed in Annexure-IIA of the SCN,
which appeared to be based on the report dated 13.01.2010 from DFS Gandhinagar. Further; the
Annexure-A consisting-21 pages attached to the said DFS report dated 13.01.2010 marked as
AFS-EE-2009-CF-48 did not indicate any nexus with the laptop seized from the premises of M/s.
Gururaj Steel, there was no indication regarding status of the person signing the said covering
letter dated 13.01.2010, it was also seen that the aforesaid Annexure-A consisting of 21 pages are

unsigned. In view of these facts, the said demand bears no judicious ground.

247 it was stated that the fragmented data purportedly pertaining to the goods covered under
Invoice No.NBSW-07016-T04 dated 03.09.2007 indicates two grades namely 316L and 312,
whereas the goods imported under the Bill of Entry No.958546 dated 19.10.2007 covered under
the same invoice No. was. in respect of only material of grade 316L; there was no indication of
total weight of the material purportedly supplied under the said invoice purportedly incorporated
in the fragmented data supplied by the DFS; it has been seen by them that the date of invoice in
print out of fragmented data was August 21, 2007 as against the actual invoice date September 3,
2007; that- the statement dated 11.7.2011 of their client has clearly pointed out the above
discrepancies and affirmed that the value of the goods imported under the said invoice was

USD14300 and not USD32114 as mentioned in the SCN on fragmented data.

24.8 there was a proposal to recover the duty amounting to Rs. 1,77,930/- in respect of bill of
Entry No.889327 dated 21.7.2007 and goods covered under Invoice No.NBSWO70521T02 dated
25.7.2007 as detailed in Annexure-IIB to the SCN, as well as duty demand of Rs.6,52,240/- in
respect of Bill of Entry No.8179419 dated 17.01.2008 and invoice no. NBSW-1017-T07 dated
22.12.2007 as detailed in Annexure-IIC; the proposal in the SCN for re-determination of value
‘was based on the contemporaneous import treating import under Bill of Entry No.958546 dated
19.10.2007; under these two Bill of Entry the goods imported were of grade 316L as against
purportedly contemporaneous invoice discussed as per print out of fragmented data which does
not indicate the total weight of the material supplied under the invoice "NBWO070 16-T04 dated
21.8.2007 which indicates supply of material of grade 312 and 316L, whereas, in those two cases

there was no import of grade 312.

24.9 the proposal for recovery of duty amounting to Rs.31,04,482/- in respect of goods cleared
under Bill of Entry No.824764 dated 20.02.2008 and No 825451 dated 25 02 2008 a indicated in

Annexure-1II to the SCN, had been raised on the basis of printout of fragmented data appearing
‘on page 9 Sr. No 13 which indicated in 26 line Three Hundred Thirty Eight thousand and -one
Hundred only, however, there was no indication of the total weight of the material in the said
printout of fragmented data, purportedly received from the DFS; that Shri Pravin Shah in his
statement dated 11.7.2011 had clearly affirmed that the total value of those two consignments
was US$86265 only:

24.10 in term of statutory provisions regarding valuation of the impugned goods, the

requirement was to proceed sequentially through Rule 4 onwards of the Customs Valuation
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Rules, 2007, demonstrating that identical/similar goods have been imported during the

contemporaneous period at particular prices and in this regard, Rule-4, as well as Rule-§

of the

said valuation Rule envisaged the lowest contemporaneous values. In the present céxse, the

Department had not supplied a complete list of the imports demonstrating the various p:rices of

the identical or the similar goods during the contemporaneous period. In view of the proposal to

re-determine the value of the subject goods as indicated. in Annexure-l, 11A, [IB IIC & Ill can’t

survive.,

24.11 Notice has placed reliance on the case laws namely Motor Industries Co. Ltd.,i Elcher

Tractors Ltd., South India Television Pvt. Ltd. to argue that in the absence of any spéciﬁc or

extraordmary reason, transaction value cannot be rejected.

24.12 Notice argued by referring Rule 4(3) and 5(3) of the CVR, 2007 that the?

lowest

contemporaneous price is required to be accepted in terms of the case having been:_placcd

reliance upon case laws which are V. M. Traders* and Dimple Overseas®.

24.13 there was nio admission regarding undervaluation by their client Shri Pravin Shah, the duty

demanded in the SCN pertaining to imports made during the period August, 2007 to Jur{e 2008,

whereas the SCN was issued-on 02.12.2011 and the entire duty demand was time barred. ;

24.14. they requested to call for the complete data relating to contemporaneous import

of the

identical/ similar goods with a view to adopt correct pricing and to provide a copy of such

contemporaneous data to them to make further submissions on behalf of the notice.
24.15 They further requested to drop the proceedings initiated by the said SCN.

25.  In response to the letter dated 05.11.2012 submitted by M/s. V. M. Doiphode .

& Co.

Advocate on record, the requisite documents viz. copy of letter dated 14.12.2009 of Deputy

Commissioner of Customs, SIIB(I), NCH, Mumbai and copy of Panchnarna dated 23.12.2

008 as

desired vide their letter dated 13.01.2012 have been provided by the DRI, Ahmedabad Vicie letter

dated 19.12.2012.

26. Vide letter dated 07.01.2013, M/s. V. M. Doiphode & Co., Advocate of M/s. (}ururaj

Steel has acknowledged the documents mentioned, and asked to provide the copies of letter F.
No. DRI/AZU/INV-11/1656 dated 08.09.2009 & 31.12.2008 and letter of M/s. Haytrans {(India)
Ltd. dated 18.4.2009, to provide the copies of Bills of Entry under which the subject googs have

been assessed and cleared by the Customs to provide the contemporaneous data of im_port of

identical/similar goods to their client to accept the lowest transaction value. if transaction V

rejected, and asked for another personal hearing in this matter.

RECORD OF PERSONAL HEARINGS

#2007 (215) ELT 85(Tri. Mumbai)-CC Vs V. M. Traders
32007(220) ELT 103(Tri Mumbai)-CC Kandis Vs. Dimple Overseas.
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PH held during the period 2012-13 (first round of adjudication

27.  Personal hearing was fixed on 29.11.2012 and subsequent personal hearing on

05.12.2012 in which Shri S. D. Pradhan, consultant for M/s. V. M, Doiphode & Co., advocate on

record on behalf of noticee-1 appeared and filed an interim reply.

27.1  Another Personal Hearing was fixed on 07.03.2013, in which Shri S. D. Pradhan,
Consultant of M/s. V. M. Diphode, appeared for a personal hearing who reiterated that certain
documents sought have not been provided yet by DRI, Ahmedabad.

27.2. Another Personal Hearing was held on 14.06.2013. in which Shri S. P. Mathew, Advocate

on behalf of notice-1&2 appeared and made submissions stating as follows:

27.2.1 two (2) invoices were forwarded by SIIB(I), NCH to DRI, Ahmeédabad, and that forms
the basis of allegation of undervaluation but the noticee has disowned the consignment and as

such this cannot be relied upon for charge of undervaluation..

27.2.2 invoices parallel to the invoices presented to the Customs for clearance found in seized
computer & forensic laboratory report of DFS, Gandhinagar, became another basis of charge of

undervaluation. However, in those invoices defective secondary description was not mentioned.

2723 DRI should be directed to give data of contemporaneous imports of the similar/identical

goods.

27.2.4 they wanted to conduct a cross examination of the Scientific Officer who certified the

retrieval of data for the seized computer.

PH held during 2019-23 ( second round of adjudication):

28. Personal hearing held on 24.10.2019 in which Advocate, Shri Kiran Doiphode, appeared on
behalf of noticee-1&2 and reiterated request to provide contemporanecus import data and
auction value in respect of goods covered under invoice no. QCS08024 & QCS08026 both dated
17.05.08.

28.1 Personal hearing was fixed on 30.03.2021 in response to which M/s. V. M. Doiphode &
Co., Advocate & Solicitors on behalf of noticee made submission vide letter dated 19.03.2021
wherein it was claimed to drop the SCN in line with the Hon’ble Supreme Court Judgment in the
matter of M/s. Canon India Pvt. Lid.°.

28.2  Personal hearing was scheduled on 19.08.2022, after taking the case out from the Call
Book, in response to which M/s. V. M. Doiphode & Co., Advocate & Solicitors on behalf of

noticee-1&2 made submission vide letter dated 20.08.2022 wherein it was requested to drop the

% Ms. Canon India Pvt. Ltd. Vs, Commissioner.of Customs reported-in 2021-TIOL-123-S¢-CUS.-LB
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SCN in accordance with the Hon’ble Apex Court Judgment in the matter of M/s. Canon
Pvt. Ltd.

jIndia

28,3 Personal hearing was scheduled on 08.09.2022 & 14.11.2022 in response to which M/s.

V. M. Doiphode & Co., Advocate & Solicitors on behalf of noticee made submission vide

dated 06.09.202 wherein it was reiterated to provide contemporaneous data.

letter

28.4  Personal hearing was held on 14.11.2022 in which Dr. Sanjay Kalra, Advocate appfaare_d

on behalf of noticee who demanded to provide contemporaneous data they needed for preparing

final defense.

28.5  Personal hearing was held on 20.12.2022 in Dr. Sanjay Kalra, Advocate appear%:d. on

behalf of noticee who mentioned following rebuttal in respect of the impugned SCN and OI0:

28.5.1 Laptop data was relied upon without following Section 138(c} of the Act.

28.5.2 Reliability of fragmented data is questionable especially in case where quantity {s not

mentioned.

28.5.3 Noticee has provided 5 bills of entry pertaining to third party import of Stainles's-_f

Secondary Seamless Pipes Grade-304/316.

28.5.4 Two invoices relied upon by DRI, AZU were not assessed and therefore cann

considered contemporary import price.

28.5.5. He requested for sharing NIDB data of the said period.

Steel

bt be

29.  During the PH on 30.01.2023, it was explained to the party that Hon’ble Tr.ibt?nal’s

Order has directed the adjudicating autherity to consider the details of contemporaﬂ;eous

imports produced by the appellant, So, they (noticees) were expected to produci: the

contemporary data from their side before the adjudicating authority. In compliance of the $ame,

Dr. Sanjay Kalra, Advocate vide letter F. No.KPS/03/2008(A&B)/2022-23 dated 08.02{2023
(received by email) submitted the contemporaneous import data ( 19 BEs of grade 304 alfld 22
BEs of grade 316 of the period 2007 & 2008 ) in support of the value declared in the said Bills
of Entry by the noticees: ;
TABLE-8

Item: Stainless Steel Secondary/Defective Seamless Pipe Grade-304

S.No. B/E. No. B/E. Dt, Importer Assessed (USD/PMT)

1 802748 01.11.07 Keystone Inc. 1534.64

2 803003 02.11.07 Keysione Inc. 1534.64

3 811117 12.12.07 AMES India 1635.70

4 811116 12.12.07 AMES India 1635.70

5 815746 04.01.08 Keystone Inc. 1482.77
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6 823926 15.02.08 Steelite Metal & Tubes 1769.72
7 826310 29.02.08 Anupam Metals (India) 1415.78
8 826765 04.03.08 Taaranga Tubes (India) 1964.93
9 826750 04.03.08 Steelite Metal & Tubes 1767.93
10 834828 16.04.08 AMES India 214539
11 837554 30.04.08 Steelite' Metal & Tubes 214539
12 837383 30.04.08 Steelite Metal & Tubes 214539
13 838752 08.05.08 Kinnari Steel Corporation 2072.97
14 842526 28.05.08 Steelite Metal & Tubes 2043.79
15 842528 28.05.08 Steelite Metal & Tubes 2043.79
16 840829 19.05.08 Top Honest Inc: 1946.46
17 848374 30.06.08 AMES India 2136.36
18 735593 06.03.08 Bhavna Steel 1717.41
19 828902 14.03.08 Taaranga Tubes (India) 2172.04

Item: Stainless Steel-Secondary/Defective Seamless Pipe Grade-316

1 804056 07.11.07 Keystone Inc. 1688..1
2 802984 02.11.07 Keystone Inc. 1793.19
3 807654 26.11.07 AMES Iridia 1841.56.
4 811562 13.12.07 Keystone Inc. £737.93
5 809671 05.12.07 Keystone Ine. 1737.93
6 636693 19.12.07 Anupam Metals (India) 2050.76
7 815744 04.01.08 Prakash Steelage Ltd. 1738.42
3 815745 04,01.08 Prakash Steelage Ltd. 1738.42
9 823317 12.02.08 AMES India 2042.53
10 8247360 20.02.08 Rajendra Steel Centre 1820.17
1L 826763 04.03.08 Keystone Inc, 1919.45
12 835900 22.04.08 Top Honest Inc. 2554.04
13 843545 1 01.06,08 Top Honest Inc. 2744.70
14 852444 24.07.08 Niton Steels & Alloys 2601.35
15 826747 04.03.08 Keystone Inc. 1919.45
16 826762 .04.03.()8 Keystone Inc. 1919.45
17 838346 06.05.08 Sunrise Tradewings Pvt.Ltd. 2557.2
18 841655 23.05.08 Steelite: Metal & Tubes: 2627.71
19 841809 | 23.05.08 Top Honest Inc, 2530.34
20 842903 29.05.08 Top Honest Inc. 253034
21 840022 14.05.08 Top Honest Inc. 2530.34
22 843005 29.05.08 Top-Honest Ine. 2530.34
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Vide this office letter dated 21.02.23, this office requested DRI; AZU to offer com}nents

over the noticee’s letter dated 08.02.23 with enclosed contemporaneous import data. Iin this

regard, DRI, AZU vide letter dated 24.02.2023, r¢iterated the grounds of the SCN.

31.

DISCUSSIONS AND FINDINGS

The case involves 2 noticees : Noticee-1 (M/s. Gururaj Steel) & Noticee-2 (Shri Pravin

Shah, Active Partner). I have gone through the SCN, defense reply of the noticees. anc] their

submissions made during the personal hearings.

31.1

vide

This is the second round of adjudication in this case. The subject SCN was adjudicated
Order-in-Original  No. 107/2013/CAC/CC(AA)/AB/GrIV  dated 29.08.2013 by

Commissioner of Customs, Import-I, New Customs House, Mumbai, as a Common Adjudi:cating
Authority appointed by the Board, CBIC vide Order dated 02.02.2012 issued vide F. No.
437/02/2012-Cus.IV dated 02.02.2012 . Aggrieved with the said OIO dated 2908.201?3, the

noticees appealed against the said Order in Hon’ble Tribunal, Mumbai. vide Appeal No.
C/89811 & 89812/13. Hon’ble Tribunal vide Final Order No.A/94502-94503/16/CB |dated
29.11.2016 remanded the case back to the original adjudicating authority with directicfms to

consider the details of contemporaneous imports to be produced by the appellant to come to a

conclusion after following the principles of natural justice. In compliance of the direfctions

imparted by Hon’ble Tribunal, the matter is now being taken up for denovo adjudication.

32. The SCN alleges evasion of customs duty by undervaluation of s_tainles‘s; steel

secondary/defective seamless pipe imported from August 2007 to June 2008, under 11 bills of

entry’ procéssed at Mumbai Port and INCH, Nhava Sheva Port, as detailed in Table-9 belo{v:

TABLE-9
S.N. B/E. No. B/E. Dt. Diff Duty (INR)
Annexure-T (Mumbai Port)
1 844780 09.06.08 815715
2 844829 09.06.08 177616
3 841223 21.05:08 681498
4 834826 16.04.08 752023
5 833896 10.04.08 758380
6 833938 10.04.08 794380
Apnéxure-IIC (Mumbai Port)
7 817949 17.01.08 652240
Annexuré-HI (Mumbai Port)
8 824764 20.02.08 1555875
9 825451 25.02.08 1548587

7The impugned consignments or the impugned BEs
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A

Total Diff. duty (1-9) 77,36,314/-

Annexure-11A (JNCH)

10

058546 19.10.07 245941

Annexure-IIB (JNCH)

11 889327 21.08.07 177930
B Total Diff, duty (10-11) 4,23,871/-
Total Differential Duty (A+B) 81,60,185/-

Based on the submissions of the noticees and in the light of the contemporancous import data

produced by the noticees, the following issues arise for deterniination in this adjudication:

IL.

II1.

IV.
V.

Whether the recovery of data from seized laptop followed the mandatory procedure
prescribed under Section 138C(2) of the Act, 19627

Whether cross examination of the Scientific. Officer who certified the retrieval of data
from the seized compute’r'should'be'allowed ornot ?

Relevancy of contemporary import data of steel from China provided by the noticees
and whether redetermination of value proposed in the SCN is proper or not ? Whether
the two invoices of live consignments (invoice no. QCS08024 dated 17.05.08 &
QCS08026 dated 17.05.08) disowned by the importer and not cleared from the port , can

‘be considered as contemporary data for the purpose of redetermination of value ?

Confiscation of goods and penal action against the Noticees.

Validity of SCN issued by DRI & time limitation under section 28 of the Act.

Now let me take up the issues one by one:

33.

Whether the recovery of data from seized laptop followed the mandatory procedure

prescribed under Section 138C(2) of the Act. 7

33.1 On the importer’s opposition to the recovered data on the ground that it has not followed the

procedure faid down in Section 138C(2) of the Act, I find that the Section 138C of the Act

relates to.the admissibility of micro films, facsimile, copies of documents and computer printouts

as documents and as evidence. Four conditions specified for admissibility of a computer printout

specified in section [38C(2) are:

IT.

IIL.
Iv.

The computer printout was taken from a computer which was used regularly to store
or process information of the activities of the person having lawful control over the use.of
the computer.

During the said period, the said information was being supplied regularly to the
computer in the ordinary course of the said activities.

Throughout that period the computer was operating properly.

The said information is derived from the information supplied to the computer in the

ordinary course of the said activities.
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33.2  Inthis regard, I find that a Panchnama dated 11.06.2008 has recorded the d_etailsé

search action carried out by DRI officers at the office premises of M/s. Gururaj S_tee'li

of the

in the

presence of Shri Praveen Shah, Partner of the said firm. The Panchnma records that Eaptop

{Lenovo), having model number 0768 and serial number L3—HC82407/03 was found therf

e, The

said laptop was shut down/switched off at 12:54 hours and was seized by the DRI officers from

the business premises. This Panchnama has also been signed by the moticee-1 an:

indépendent panchas.

33.3 1 find that RUD-9/2 is the letter dated 13.01.2010 of the Directorate of Forensic Sc
Gandhinagar (ISO certified Lab) issued to DD, DRI, Ahmedabad, stating that a sealed pa]E
Lenovo laptop Madel: 0768 S/N: L.3-HC82407/03 was duly received and its hard disk exa:
by them. RUD-9/1 is the letter dated 16.01.2010.of the Director, Directorate of Forensic‘S%
(DFS), Gandhinagar issued to DD DRI, Ahmedabad enclosing rteport

 two

ience,
cel of
mined
bience

qmber

DFS-EE-2009-CF-48 dated 13.01.2010. All these letters /reports have been signed by the noticee

on 11.07.11, as proof of having seen the original.

33.4 Tn his voluntary statement dated 11.07.2011 recorded under Section 108 of the Acf
Praveen Shah, Partner of the said firm has accepted that he was using a Lenovo make lap_t:
his business; that he did not have full knowledge-about operating the laptop; that one Shrié
Jain, his employee, would operate this laptop; that on his directions, Rahul Jain used tc
business related mails to their overseas supplier, and that he said laptop was seized by the ¢

of DRI, AZU during the search dated 11.06.2008. In the same statement, he has also acé

, Shri
op for
Rahul
send
ificer

epted.

that he was shown the report dated 16.01.2010 of the Independent ISO accredited Forensi-c Lab

DFS Gandhinagar along with printouts derived from data storage device of his Lenovo 1
that he has signed the printouts from page 1 to 21 as proof of having seen them. Thus,

that the noticee has not only accepted the anthenticity of the data obtained from the laptc

iptop;
I find
yp but

has also explained the fragmented text in detail. The nature of these statements show that the

information disclosed by him could have only been known by him, and in many places he has

refused to answer certain questions of DRI which point out towards the voluntary nature
statement. The statements, panchnama, etc. have never been retracted or questioned &

noticees. .

33.5 1 find that the panchnama dated 11.06.08, forensic lab report signed by independent |
and voluntary statements of the noticee dated 26.12.2008 & 11.07.2011 together satisfy a_l'
conditions of Section 138C(2). It has to be noted that the Panchnama is a legal d'oc;
equivalent to a certificate signed by two independent panchas as well as the.owner of the |,
The data recovery has taken place in an independent forensic laboratory and the report ha:
signed by an independent expert. Both the documents have been -accepted in the -staﬁ
voluntarily by the noticee. The noticee has explained in detail as to how the information d:
was regularly fed into the laptop by one of his employees in the norinal course of his bu§

He has never claimed that the laptop was not functioning properly during the said pcriod;
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information derived is not related to his business. Therefore, I find that the requirements of

Section 138C(2) are fully satisfied.

33.5.1 It is settled law in taxation matters that a document has to be read as a whole. It is the
intention of the parties behind a document that matters rather than mere nomenclature. or form..
Even though a formal certificate under section 138C is not there, the documents mentioned

above read together fulfill all the substantive provisions of section 138C.

33.6 1 find that noticees relied upon the case law of °S. N. Agrotech® to argue the point that
the case of undervaluation established through computer printouts taken out from the laptops and
other electronic devices seized from the residential premises. of the importer without following:
Section 138C(2) of the Act, is not legal and proper. In this regard, I find that in the case of S. N.
Agrotech (supra), no documents were produced before the Tribunal that satisfies the
requirements of Section 138C(2). In the present case, the Panchanama dated 11.06:08 with clear
recording of the fact that the laptop was owned by the importer and was operational during the
relevant period for the business of import of by the importer alongwith the laboratory report
dated 13.01.2010 of DFS, Gandhinagar, which is an independent agency and the statement of the
importer having accepted all the data as being the correct data reflecting his business amounts to
full compliance of Section 138C(2), This was not present before the Tribunal in the case of S. N.
Agrotech and therefore, ratio of the case in this case is not applicable. Thus, I conclude that

recovered data from the seized laptop in the present case holds evidentiary value.

34. Whether cross examination of the Scientific. Officer who certified the retrieval of

data from the seized computer should be allowed or not ?

34,1 Noticee no. 1 had sought the cross-examination of the Scientific. Officer of DFS which.
was disallowed as his statement was never recorded during the case. In this regard, 1 rely on the

following judgments:

3472 Hon’ble CESTAT, Mumbai in the matter of Everest Diamond Tools’ has held that.
“dppellant’s contention that they were not allowed to cross-examine investigating officers
without basis as statements of such officers never recorded’. It is to be noted that the said case
was further affirmed by the Hon'ble Supreme Court as reported in 2015 (321) EL.T 4207
(S.C).

34.3 Hon’ble High Court of Kerala at Ernakulam in the matter of N.S. Mahesh'? has lield that
the investigating unit has developed the case on the basis of documents recovered during
investigation and other evidences and not relied on statements of any officers who
examined/audited/assessed the consignment. Moreover;, said officers have discharged these
Junctions as part of their official duty, based on documents provided by the imporier. Further

noticee No. 2 has not given any reasons for examining the said officer, nor the evidences sought

* 8. N. Agrotech V/s. Commissioner of Customs, New Delhi [2018(361) E.L.T. 761(Tri.-Del.)]
? Everest Diamond Tools Versus Commissioner.of C. Ex., Visakhapatnam - 2007 (211} E.L.T. 327 (Tri. - Mumbai)
W N.S. Makesh Vs, Commissioner-of Customs, Cochin as reported in 2016 (331) EL.T 402 (Ker}
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to be brought out from them. It is also learnt that the dockets of the bills of entry relied up o by

investigation have already been supplied along with the show cause notice. However, if required,

noticee No. 2 can obtain additional set of copies of decuments from SIIB, under prior intimation

to undersigned. Accordingly, the request for cross-examining all officers

assessed/audited/examined.the impugned consignments cannot be acceded to.”

who

344 In the matter of JSW .Steels Ltd.", the Hon’ble Tribunal has held that: “the

Commissioner adjudicated the classification dispute on the basis of relevant facts ascer

fained

from the assessee. Fiirther, it was held that denial of cross-examination of departmental officer

has not violated natural justice as such officers do not contribute to judicial determination of

classification.”

34.5 In the case of Kanungo'?, Hon’ble Supreme Court has held that for proceedings undér Act,

the right to compliance to the principles of natural justice does not cover the right to

examination witnesses.

CrOss

34.6 In the case of Tallaja Impex™, it was held that “In @ quasizjudicial proceeding, stric rules

of evidence need not to be followed. Cross examination cannot be claimed as a matter of vight.”

34.7 In the case of Patel Engg. Ltd.", Hon’ble Bombay High Court has held that “#;

cross-examination cannof be asserted in all inquiries and which rile or principle of n

:ght of

atiral

Jjistice must be followed depends upon several factors - Further, even if cross-examination is

denied, by such denial alone, it cannot be concluded that principles of natural justice had been

violated.”

34.8 Hon'ble Tribunal in its decision in Sridhar Paints'® has held that “denial of

cross-examination of witnesses/officers is not a violation of the principles of natural justice, we

find that the Adjudicating Authority has reached his conclusions not only on the basis pf the

statements of the concerned persons but also the various incriminating records seized. We hold

that the statements have been corroborated by the records seized”.

349 Thus, I find that denial of cross examination of the Scientific Officer of DFS dofes not

lead to violation of principles of natural justice in the present case.

35.  Relevancy of contemporary import data of steel from China provided hy the

rioticees and ‘whether redetermination of value proposed in the SCN is proper or

Whether the. two invoices of live consignments (invoice no. QCS08024 dated 17.05

not ?

08 &

QCS08026 dated 17.05.08) disowned by the importer and not cleared from the port, ¢an be

considered as contemporary data for the purpose of redetermination of value ?

% JSW Steels Ltd, Vs Commissioner of C. Ex., Belgaum as reported in 2010 (254) E.L.T. 318 (Tri. — Bang,)
2 Kanungo & Co. Vs. Collector of Customs, Calcutta & Others [1993(13) EL.T. 1486 (5.C)]
13 Commissioner of Custorns, Hyderabad V. Tallaja Impex reported in 2012(279) ELT 433 (Tri:)

" patel Engg. Lid. vs UOI reported in 2014 (307) ELT 862 (Bom.} o _
5 Sridhar Paints v/s Commissioner of Central Excise, Hyderabad reported as 2006{198) ELT 514 (Tri-Bang)
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35.1  The case of under-valuation made by DRI against the noticees and the demand of duty can
be understood from the five (05) Annexures of the SCN, labeled as I, I1A, 1IB, 11C and III, being

explained as follows:

35.1.1 Annexure-I labeled as “Calculation of differential duty on the basis of contemporaneous
imports made. through Mumbai Port ", covers six (06) Bills of Entry of supplier, M/s. Shangai
Qichang Stainless Steel Group Co, where the declared value of Grade-304 steel was enhanced from
2100 to 4700 USD per MT and of Grade-316 steel from 2750 to 7400 USD per MT, on the basis of
the remark given at the bottom of the table of Annexure-1 as “confemporaneous rates as per invoice

no. QCS08026 dated 17.05.2008 of M/s. Shangai Qichang Stainless Steel Co.”.

35.1.2 Annexure-ITA labeled as “Differential Duty in vespect of imports made through JNCH
Nhava Sheva, calculated on the basis of invoice value as obtained from the data retrieved by DFS
from the hard dis¢” covers one (01) Bill of Entry of supplier M/s. Zhejiang Nanbo Steel Industry
Co. Ltd. whose declared value has been enhanced from 2600 to 5838.9 USD per MT on the basis of

invoice value as obtained from the data retrieved by DFS from the hard disc.

35.1.3 Annexure-IIB labeled as “Calculation of Differential Duty on the basis of above
contemporaneous Import made through JNCH Nhava Sheva " covers one (01) Bill of Entry of
supplier, M/s. Zhejiang Nanbo Steel Industry Co. Ltd., whose declared value has been enhanced
from 2500 to 5838.9 USD per MT on the basis of the comment given below the table as “The duty
against entry at Sv. no. 2 and 3 are computed considering the contemporaneous rate of USD

5838.91 MT for Grade-316 as found in the case of invoice at Sr. no. 1",

35.1.4 Annexure-IIC labeled as ‘Calculation of Differential Duty on the basis of above
contemporaneous Import made through JNCH Nhava Sheva™ covers one (01) Bill of Entry of
supplier, M/s. Zhejiang Nanbo Steel Industry Co. Ltd. whose declared value has been enhanced
from 2025 to 5838.9 USD per MT on the basis of remarks given below the table as “The duty
against entry at sr. no. 2 and 3 are computed considering the contemporaneous rate of USD

5838.91 MT for 316 Grade as found in the case of invoice at Sr. no. 1.

35.1.5 Annexure-III labeled as “Differential Duty in respect of Imports made through Mumbai
Port, calculated on the basis on Invoice/Contract value as obtained from the data retrieved by DFS
from the hard disc” covers two (02) Bills of Entry of supplier, M/s. Zhejiang Pengye Stainless Steel
Tube Ind. Co. Ltd., whose declared value has been enhanced from 2025 to 7350 USD per MT for
Grade-316 and 4700 USD for Grade-304 as per the Invoice/Contract value as obtained from the
data retrieved by DFS from the hard disc.

35.2 The redetermination of value proposed in the SCN and the evidence used in each case can
be summarized in the form of Chart-I below. The Annexures have been shown in. the order

IIA,IIB,IIC,III & I
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353 The above chart is further explained annexure-wise in the same order as depicted if] chart

above. Anmexure- IIA of the SCN covers the BE. No.958546 dated 19.10.07, along with the

invoice submitted by the importer labelled as ‘NBSW07016-T04/03.09.07" for the

goods

declared as ‘Secondary/Defective Stainless Steel Seamless Pipe-316L°, where the CIF valie was

declared as 2600 USD per MT. On tecovery of data from the seized laptop, an identical 'iflvoic'e
of the same label as ‘NBSW07016-T04/03.09.07" was found by the DRI officers of thd same
overseas supplier, M/s. Zhejiang Nanbo Steel Industries Co. Ltd., showing CIF value as 5 E 38.91

USD/MT(5838.9=32114/5.5), Accordingly the DRI relied upon this parallel invoice to rejé
declared value and redetermine the value of this consignment under Annexure- IIA by iy
Rule 3 of CVR, 2007. Annexure-IIB covered the consignment under B/E. No. 889-327?
27.08.007 with invoice no, NBSW070521-T02/25.07.07 of ‘Secondary/Defective Stainless;
Seamless Pipe-316L° with the declared CIF value as 2500 USD per MT. In the case (
consignment, no parallel invoice was found in the laptop, however since the goods c
consignment were identical to the consignment under Annexure- IIA where the value pe
in the invoice was found as 5838.9USD (5838.9=32114/5.5), much higher than the value of
USD per MT declared in the bill of enfry of Annexure-IIB. So the-valuation of the consig
under Annexure- IIB was rejected and redetermined from 2500 USD/MT to 5838.91 USE
applying Rule-5 of CVR,1988, as the consignment under Annexure-IIA (dated 9.10.2007
in close proximity of time to Annexure-IIB( dated 27.08.2007) with identical goods and
supplier. Annexure-IIC covered the consignment under B/E. No. 817949 dated 17.01.08
ifivoice: no as NBSW-1017-T07/22.12.07 for ‘Secondary/Defective Stainless Steel Seé
Pipes-316L of quaiitity 12.48 MT. The declared value of this consignment was rejecte:
re-determined from 2025 USD/MT to 5838.91 USD/MT under Rule 4 of CVR, 2007, c
consignment was in close proximity of timé to consignment under Annexures- IIA |
19.10.2007) with identical goods and the same supplier. Annexure-III covered twoi
No.825451 dated 25.02.08 and 824764 dated 20.02.08 with the respective invoig

:ct the
oking
dated
Steel
of this
f this
er MT
2500
hment
D/MT,
) was
same-
. with
mless
d and
s this
‘dated
B/Es

€S8 as

PYE071208-1 dated 06.01.08 and PYE071208-2 dated 06.01.08, both of ‘Secondary/Def:ue'ct'ive_

Stainless Steel Seamless Pipe—316L of quantity 21.25 MT and 21.35 MT respectivelj
declared value as 2025 USD/MT. On the recovery of data from the seized laptop of the no
it was found that there was a parallel invoice found numbered as ‘PYE071208 dated 06.01;
the supplier's M/s. Zhejiang Pengye Stainless Steel Tube Industry Ltd, showing value "as;
USD/MT, a Sales Contract No.PYE71208 dated 08.12,07 showing value as 7300 USD/M
also found in the recovered data from the laptop. As the invoice number, date and supplief
were identical, the recovered invoice was considered as a parallel invoice for the|
consignment and accordingly the valuation of this consignment was re-determined from
USD/MT to 7350 USD/MT applying Rule 3 of CVR, 2007. Annexure-I of the satd
covered six consignments under bills of entry, namely as ‘844780 dated 09.06.08”, ‘8

dated 09.06.08°, ‘841223
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dated 21.05.08", ‘834826 dated 16.04.08’, ‘833896 dated 10.04.08” and ‘833938 dated 10.04.08",
with inveices respectively as ‘QCS08015/1 dated 24.04.08°, ‘QCS08015/2 dated 24.04.08,
‘QCS08012 dated 08.04.08°, ‘QCS08008 dated 06.03.08” ‘QCS08001/2 dated 19.02.08" and
“QCS08001/1 dated 19.02.08" respectively of ‘Secondary/Defective Stainless Steel Seamless
Pipe Grade-304 and Grade-316 and Grade-TP304°, with declared value as 2100 USD/MT for
Grade-304 and 2750 USD/MT for Grade-316. All the six consignments cleared from April 2008
to June 2008 period were found to be in close proximity to the two live consignments of the
same supplier pending at Bombay Port during July, 2008 as they were attempted to be disowned
by importer/noticee on trivial grounds. These two live consignments of the same supplier, were
found to have the same invoice code ‘QCS08026 dated 17.05.08° and ‘QCS08024 dated
17.05.08° covering identical goods with much higher value of 7400 USD/MT for Grade-316,
4700 USD/MT for Grade-304 and 7350 USD/MT for Grade- 316 and 4520 for Grade-304
respectively. As the goods and supplier were identical between the six consignments of
Annexure-1 and the live consignments of the two invoeices provided by SIIB, by applying Rule 4
of CVR, 2007, the value of the six consignments under Annexure-I was sought to be
re-determined from 2750 to 7400 for Grade-316 and 2100 to 4700 for Grade-304.

35.4 Tt is to be noted that the import details reflected in the Sales Contract no. PYEQ71208 dated

08.12.2007 obtained from the said report dated 13.01.2010 of the forensic laboratory were exactly

matching with the import details of the invoice no. PYE071208-1 dated 06.01.08 under B/E.
No0.824764 dated 20.02.08 and invoice no. PYE071208-2. dated 06.01.08 under B/E. No.825451
dated 25.02.08., except value taken per metric ton. On comparison of the date of sales contract and

both invoices, it appears that both the invoices dated 06.01.2008 have been raised pursuant to the

said sdles contract. In both the said invoices, the value per MT was taken as 2025 USD, whereas

as per said sales contract, the value per metric ton was 7350 USD. Hence, it appears that the

importer had suppressed the actual value.

35.5 The noticees-1 & 2 have questioned reliance on these two invoices of live consignments on
the ground that the clearance from the port was not done, so the import value of these invoices
did rot attain finality. In this regard, I find that the notices have not disowned the invoices and
data contained in it, they have only refused to take clearance on the pretext that the consignments
were despatched late or the quality of previous consignments of the supplier was not good, which

appear flimsy.

35.6 The SCN records two different grounds of abandonment. Firstly, Shri Pravin Shah, Partner
of the firm, M/s. Gururaj Steel, vide letier dated 21.07.2008 labelled as ‘No Objection
Certificate’, informed the Department that ‘the supplier has dispatched the consignment beyond
the scheduled time’ so they were.not interested in clearing the consignment and so informed the
supplier. Secondly, in his statement dated 26.12.2008, he stated that he had declined to receive
the said consignment because ‘quality of goods in.the earlier one or two consignments of the said
company was not good’. It appears that the refusal to accept the consignments on 21.07.2008 is
an afterthought after the DRI had initiated investigation against the noticee in June 2008. At sub
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para A(i) of para 9.2 , the SCN states “furthermore, tinder both the invoices of M/s. Shajnghaz_’
Qichang Stainless Steel Group Co. Ltd., an amount of USD 23000 each is shown as advance
payment, hence the legitimacy of the said commercial invoice no. QCS08026 dated 17. 05.2008
and commercial invoice no. QCS08024 dated 17.05.2008 is not in dispute and the same api pears
to be genuine and actual.” 1 find that the invoices showing advance payment made f)y- the.
noticees to the supplier have not been disputed by the noticees. Once part consideratipn for
goods has been paid, invoice has been issued and accepted by the noticees as genuine and fgoods
have been dispatched from China, the sale of goods has taken place; both the invoices th_eér‘efore
reflect. genuine transactions and their prices can be taken as the basis. for redetermination of

value,

35.7  Regarding the evidence of additional flow back of money on undervalued steel _imj)(_)rted
by the noti‘cees,' it is found that most of the invoices of the impugned consignments produced
‘before customs mentioned 100% advance payment as mentioned in RUDs-3/3,4/3, 573,6/:_5, 7/3,
8/3, 1173, 12/1, 13/1 & 14/1. But when inquired by DRI, the noticees could not expl:ain or
produce any proof of payment of advance made to the suppliers through the normal banking
channel. This proves that the noticees were sending money through the illegal route far the

undervalued imports.

358 T find that the Hon’ble Tribunal remanded this case essentially with the directionito the
Department to consider the contemporaneous data produced by the appellant and deal with it in
ordet. In compliance of the same;, Shri Sanjay Kalra, advocate of noticees, vide his letteré dated
08.02.2023 produced contemporaneous import data of 41 Bills of Entry (19 of 304 grad%' steel
and 22 of 316 grade steel), claiming that the declared values in the impugned consignmef ts are
much higher than contemporary import data of various parties from China during thef same

period. The contemporary import data produced by the noticees is reproduced below:

TABLE-10
Item: Stainless Steel Secondary/Defective Seamless Pipe Grade-304
S.No. |B/E.No. Importer Assessed Unit iaﬂce
in USD/MT

1 802748/01.11.07 Keystone Inc. 1534.64

2 803003/02.11.07 Keystone Inc. 1534.64

3 811117/12.12.07 AMES India 1635.70

4 11116/12.12.07 AMES India 1635.70

5 815746/04.01.08 Keystone Inc.. 1482.77

6 823926/15.02.08 Steelite Metal & Tubes 1769.72

7 826310/29.02.08 Anupam Metals (India) 1415.78.

8 826765/04.03.08 Taaranga Tubes (India) 1964.93

9 826750/04.03.08 Steelite Metal & Tubes 1767.93

%)
w
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10 834828/16.04.08 AMES India 2145.39
11 837554/30.04.08, Steelite Metal & Tubes 214539
12 837383/30.04.08 Steclite Metal & Tubes 2145.39
13 838752/08.05.08 Kinnari Steel Corporation 2072.97
14 |842526/28.05.08 | Steelite Metal & Tubes 2043.79
15 842528/28.05.08 Steelite Metal & Tubes 2043.79
16 840829/19.05.08. Top Honest Inc. 1946.46
17 848374/30.06.08 AMES India 2136.36
18 735593/06.03,08 Bhavna Steel 1717.41
19 828902/14.03.08 Taaranga Tubes: (India) 2172.04
Item: Stainless Steel Secondary/Defective Seamless Pipe Grade-316
1 804056/07.11.07 Keystone Ine. 1688.1
2 802984/02.11.07 Keystone Inc. 1793.19
| 3 807654/26.11.07 AMES India 1841.56
4 811562/13.12.07 Keystone Inc; 1737.93
5 809671/05.12.07 Keystone Inc. 1737.93
6 636693/19.12.07 Anupam Metals (India) 2050.76
7 815744/04.01.08 Prakash Steelage Ltd. 1738.42
8 | 815745/04.01.08 Prakash Steelage Ltd. 1738.42
9 823317/12.02.08 AMES India 2042.53
10 R24736/20.02.08 Rajendra Steel Centre 1820.17
11 826763/04.03.08 Keystone Inc. 1919.45
12 835900/22.04.08 Top Honest Inc. 2554.04
13 843545/01.06.08 Top Honest Inc. 2744.70
14 852444/24.07.08 Niton Steels & Alloys 2601.35
15 826747/04.03.08 Keystone Inc. 1919.45
16 826762/04.03.08 Keystone Inc. 1919.45
17 838346/06.05.08 Sunrise Tradewings Pvt.Ltd. 25572
18 841655/23.05.08 Steelite Metal & Tubes 2627.71
19 841809/23.05.08 Top Honest Inc. 2530.34
20 842903/29.05.08 Top Honest Inc. 2530.34
21 8400227/14.05.08 Top Honest Inc. 2530.34
22 843005/29.05.08 Top Honest Inc. 2530.34

35.9 The above contemporary import data of steel of various parties from China claimed by the

noticees to. be in their favour was examined. The Adjudication Section of Import-I

Page No. 42 of 59



OI0 dated 30.03.20233
F.No.:GEN/ADJ/COMM/89/2020- ADJN-TMP-1
Commissionerate had also obtained NIDB data from DG valuation vide email dated 07.?09.2022
(attached with earlier letter dated 18.02.2021), which was supplied vide email dated 07.09.2022 .
The entries of noticees’ import data were found to be matching with NIDB/DG-Val data. However,
for better analysis of the contemporary data of the noticees, three columns were added to it namely
overseas supplier hame, description of goods and quantity as shown in Table -11 below: |
TABLE-11
S.N. | B/E. No. | Importer Overseas Description Qty Value
Supplier MT) USD/EMT
1 802748/ | Keystone Inc. | M/s. Shangdong | Stainless Steel 39.941 1534.64
01.11.07 Tianxing Secondary Defective 1
Railway Eng. Seamless Pipe
(irade-304
2 803003/ | Keystone Inc. | M/s. Shangdong | Stainless Steel 39.931 1534.64
02.11.07 Tianxing Secondary Defective :
Railway Eng. Seamless Pipe
Grade-304
3 811117/ | AMES India M/s. Stdinless Steel 18.347 | 1635.70
12.12.07 WenzhouJiangti | Secondary Defective j
an Stainless Seamless Pipe
Grade-304, Mix Size :
4 811116/ { AMESIndia | M/s. Zhejiang Stainless Steel 39.373 | 1635.70
[2.12.07 Pengye Stainless | Secondary Defective 3
Steel Seamless Pipe
Grade-304, Mix Size
5 815746/ | Keystone Inc. | M/s. Shanghai Stainless Steel 99.539 1482.17
04.01.08 Qichang Secondary Defective ;
Stainless Seamless Pipe
Grade-304
6 823926/ | Steelite Metal | M/s. Shenyang Stainless Steel 18.846 1769.': 2
15.02.08 | & Tubes Debang Secondary Defective :
Stainless Steel Seamless Pipe
Grade-304
7 826310/ | Anupam M/s. HK. Stainless Steel 42 821 '1415.%'8
29.02.08 | Metals (India) | Yongchang Secondary Defective i
Stainless Steel Seamless Pipe
Grade-304
8 |826765/ | Taaranga M/s. Wenzhou | Stainless Steel 2288 | 1964.93
04.03.08 | Tubes (India) | Hede Imp & Secondary Defective i
Exp.Ltd. Seamless Pipe
Grade-304
9 | 826750/ | Steelite Metal | M/s. Cangnan | Stainless Steel 22547 | 1767.93
04.03.08 | & Tubes Ixin Import. & Secondary Defective '
Export Seamless Pipe
Grade-304
10 | 834828/ | AMESIndia |M/s. Wenzhou | Stainless Steel 15.09 2145.89
16.04.08 N.& A Foreign | Secondary Defective i
Trade Co. Seamless Pipe
Grade-304, Mix Size _
11 837554/ | Steclite Metal | M/s. Shanghai Stainless Steel 24339 | 2145 .539.
30.04.08 | & Tubes Shengyang Fluid | Secondary Defective 1
Equip Seamless Pipe,
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ASTM 312,
Grade-304
12 837383/ | Steelite Metal | M/s. Shanghai Stainless Steel 24473 | 2145.39
30.04.08 | & Tubes Shengyang Fluid | Secondary Defective
Equip Seamiess Pipe,
ASTM 312,
Grade-304
13 838752/ | Kinnari Steel | M/s. Sable Stainless Steel 19:496 | 2072.97
(08.05.08 | Corporation Farest Limited Secondary Defective
Seamless Pipe
Grade-304
14 842526/ | Steclite Metal | M/s. Zhejiang Stainless Steel 120.934 | 2043.79
28.05.08 | & Tubes Pengye Stainless | Secondary/
Steel Defective Seamiless
Pipe Grade-304
15 842528/ | Steelite Metal | M/s. Zhejiang Stainless Steel 20.853 | 2043.79
28.05.08 | & Tubes Pengye Stainless | Secondary/
Steel Defective Seamless.
Pipe Grade-304
16 840829/ | Top Honest M/s. Shanghai Stainless Steel 49.7 1946.46
19.05:08 | Inc. Qichang Secondary/
Stainless Steel Defective Seamless
Pipe Grade-304
17 848374/ | AMES India | M/s. Shanghai Stainless Steel 20.924 |2136.36
30.06.08 Shengyang Fluid | Secondary Defective
Equip Seamless Pipe.
Grade-304, Mix Size
18 735593/ | Bhavna Steel M/s. Overseas Stainless Steel 1.95 1717.41
06.03.08 Metal Trading Secondary Defective
Seamless Pipe
Grade-304
19 | 828902/ | Taaranga M/s. Wenzhou | Stainless Steel 23.82 2172.04
14.03.08 | Tubes (India) | Hede Imp&Exp Secondar__y/'
Ltd. Defective Seamless
Pipe Grade-304
20 804056/ | Keystone Inc. | M/s. Wenzhou ‘Stainless Steel 200299 | 1688.1
07.11.07 Jiangtian Secondary
Stainless Steel /Defective Seaniless
Pipe Grade-304
21 802984/ | Keystone Inc. | M/s. Shangdong | Stainless Steel 19.94 1793.19
02.11.07 Tianxing' Secondary Defective
Railway Seamless Pipe
Grade-304
22 807654/ | AMES India M/s. Shanghai Stainless Steel 19.284 | 1841.56
26.11.07 Jin Hang Secondary Defective
International Seamless Pipe
Grade-316L, Mix.
Size
23 811562/ | Keystone In¢, | M/s. Zhejiang Stainless Steel 51.762 [ 1737.93
13.12.07 Jinxin Stainless | Secondary Defective
Seamless Pipe
Grade-316
24 809671/ | Keystone Inc. | M/s.Zhejiang Stainless Steel 25304 |1737.93
05.12.07 Jinxin Stainless | Secondary Defective

Page No. 44 of 59




010 dated 30,08.20233
F.No.:GEN/ADJ/COMM/89/2020-ADIN-IMP-I
Steel Seamless Pipe
Grade-316
25 636693/ | Anupam M/s. Shandong | Stainless Steel | 2050.'?6
19.12.07 | Metals (India) | Tianxing Secondary/ ]
Railway Eng. Defective Seamless
Pipe Grade-316
26 815744/ | Prakash M/s, Wenzhou Stainless Steel 20.554 1738.4: 2
04.01.08 | Steelage Ltd. | Boafeng Special | Secondary Defective
Steel Seamless Pipe
Grade-316
27 815745/ | Prakash ‘M/s. Werizhou Stainless Steel 21,393 [ 1738.42
04.01.08 | Steelage Ltd. | Boafeng Special | Secondary Defective 5
Steel Seamless Pipe
Grade-316.
28 823317/ | AMES India M/s. Zhejiang Stainless Steel 025 2042.53
12.02.08 Péngye Stainless | Secondary/ 3
Steel Defective Seamless
Pipe Grade-316L,
Mix Size
29 824736/ | Rajendra Steel | M/S. Jiaxing Stainless Steel 11.181 1820.17
20.02.08 { Centre Metal Trade Co. | Secondary Defective 5
Ltd. Seamless Pipe
Grade-304
30 826763/ | Keystone Inc. | M/s. Wenzhou Stainless Steel 21.539 ]919.% 5
04.03.08 Boafeng Special | Secondary Defective :
Steel Seamless Pipe
Grade-316
31 835900/ | Top Honest M/s.Deo Gratias | Stainless Steel 18.115 2554_._( 4
22.04.08 | Inc. International Secondary Defective :
Limited Seamless Pipe
Grade-316
32 843545/ | Top Honest M/s. Yongchang | Stainless Steel 014 2744710
01.06.08 | Inc. Stainless Steel Secondary Defective 5
(HK) Seamless Pipe
Grade-316
33 852444/ | Niton Steels & | M/s. Wenzhou Stainless Steel 15.667 2601.: 5
24.07.08 | Alloys Hede Imp&Exp | Secondary Defective 3
Ltd. Seamless Pipe
Grade-304
34 826747/ | Keystone Inc. | M/s. Yongchang | Stainless Steel 025 1919.5:15
04.03.08 Stainless Steel Secondary Defective ;
(HK) Seamless Pipe
Grade-316
35 | 826762/ | Keystone Inc. | M/s. Yongchang | Stainless Steel 35.892 | 1919.45
04.03.08 Stainless Steel Secondary Defective :
(HK) Seamless Pipe
Grade-316 _
36 | 838346/ | Sunrise M/s. Tsingshan | Stainless Steel 7.583 2557,;2
06.05.08 | Tradewings Holding Group | Secondary Defective |
Pvt.Ltd. Seamless Pipe
Grade-304L,
37 841655/ | Steelite Metal | M/s. Shanghai Stainless Steel 24.93 2627.71
23.05.08 | & Tubes Shengyang Fluid | Secondary Defective ;
Equip Seamless Pipe
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Grade-316L
38 841809/ { Top Honest M/s. Wenzhou Stainless Steél 018 2530.34
23.05.08 | Inc. Boafeng Special | Secondary Defective
Steel Seamless Pipe
(Grade-316
39 842903/ | Top Honest M/s. Wenzhou | Stainless Steel 018 2530.34
20.05.08 | Inc. Boafeng Special | Secondary Defective
Steel Seamless Pipe
Grade-316
40 840022/ | Top Honest M/s. Shanghai Stainless Steel 021 2530.34
14.05.08. | Inc. Qichang Secondary Defective
Stainless Steel Seamless Pipe
Grade-316
4] 843005/ | Top Honest M/s. Wenzhou | Stainless Steel 018 2530.34
29.05.08 | Inc. Boafeng Special | Secondary Defective
Steel Seamless Pipe
Grade-316

15.10 From the above contemporary data produced by the noticees, the following points are noticed:

(i) The bills of entry where the supplier is matching are seven in number namely Sr. No. 4,5,
14,15,16,28 and 40 of the Table-11 above. These said seven eniries are extracted from the

Tablé-11 above and reproduced in Table-12 below:

TABLE-12
S.N: of B/E. No. | Importer | Overseas Description Qty YValue
Table-11 Supplier MT) US$/PMT
above
4 811116/ | AMES M/s. Stainless Steel 39.373 | 1635.70
12.12.07 | India Zhejiang Secondary
Pengye Defective
Stainless Seamless Pipe:
Steel Grade-304, Mix
Size
5 815746/ | Keystone |M/s. Stainless Steel 99.539 | 1482.77
04.01.08 [ Inc. Shanghai Secondary
Qichang Defective
Stainless Seamless Pipe
Grade-304
14 842526/ | Steelite M/s. Stainless Steel 20.934 | 2043.79
28.05.08 | Metal & Zhejiang Secondary/
Tubes Pengye Defective
Stainless Seamless Pipe
Steel Grade-304
15 842528/ | Steelite M/s. Stainless Steel 20.853 | 2043.79
28.05.08 | Metal& | Zhejiang Secondary/
Tubes: Pengye Defective
Stainless Seamless Pipe
Steel Grade-304
16 840829/ | Top M’s. Stainless Steel 49.7 1946.46
19.05.08. | Honest Shanghai Secondary/
Inc. Qichang Defective
Stainless Seamless Pipe
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Steel Grade-304
28 823317/ | AMES M/s. Stainless Steel 025 2042.53
12.02.08 | India. Zhejiang Secondary/ i
Pengye Defective.
Stainless Seamless Pipe
Steel Grade-316L, Mix
Size
40 840022/ | Top M/s. Stainless Steel 021 2530.34
14.05.08 | Honest Shanghai Secondary !
Tnc. Qichang Defective
Stainless Seamless Pipe
Steel Grade-316

(i) From these 07 bills of entry, it is seen that the quantity of “Stainless Steel _Sécondary
Defective Seamless Pipe Grade’ are 39.37 MT, 99.539 MT, 20.9 MT, 20.8MT, 49.7 fMT, 25
KGS, and 21 KGS respectively. The quantity in impugned 11 bills of entry are 5.5 MT, 3.93
MT, 12.48 MT, 21.35 MT, 21.25 MT, 22.73 MT, 4.95 MT, 20.212 MT, 21.12 (2.28'@3 MT of

Grade-316, 18.260 of Grade 304), 22.52 MT, 23.589 MT in the order as shown in

Chart-1

above. Hon’ble Tribunal in the case of M/s. MIDAS IMPEX'® has held that the commercial

level has to be the same for reliance on NIDB data. Imports 5 to 6 months prior to ifdpugrzed

import and much less in quantity cannot be relied upon for rejection of transactional value.

(iii) The quantities 20.9 MT and 20.8 MT of consignments at st. no. 14 & 15in :I"able-ll

above are found fo be matching with impugned 02 consignments of Annexure-III of:

SCN where the quantities were 21.25 and 21.35 MT respectively and supplier is!

the said.

also the

same. But at the samé time, I find that this matching contemporary data cannot be applied as

there is direct substantive evidence of parallel invoices found in respect of these consi gnments

under Annexure-III of the SCN, wherein Rule 3 of CVR 2007 has been prop_t)sed

by DRI

which is found to be correct. Once Rule 3 is applied, going by the principle of s‘fzquential

application of valuation rules, Rule 4 of CVR 2007 cannot be invoked.

(iv) To sum up, the contemporary data of 41 BEs produced by the noticees has been? found to

be not applicable to the impugned 11 consignments as in 34 BEs ount of 41, the

Chinese

Supplier is not matching. Out of the remaining 7, the quantity of steel is not matching in 3. In

remaining 2, where both supplier and quantity are matching, value has been redet

ermined

through parallel invoices under Rule 3, and there is no need to go to Rule 4 or’Rule?S‘. Itis to

be noted that direct evidence of parallel invoices between the same parties, wherever available

will prevail over contemporary data. Hence, I find that there was sufficient evidence

to reject

the transaction value of the impugned 11 consignments and redetermine their values (as per

Chart-1 above) on the basis of direct substantive evidence revealed from the noticges” own

laptop and admitted by them.

e Act,

35.11 Further, the importer in his voluntary statement recorded under Section 108 of t

interalia stated that the import data recovered from the laptop pertains to the previous imports

made by them, which includes supplier name, address, buyer name, address, tele‘phone'nﬁmber,

16 M/s. MIDAS IMPEX Vs. COMMR. Of CUSTOMS, Nhava Sheva 2009 (243) E.L.T. 444 {Tri. - Mumbai)
Page No. 47 of 569




OI0 dated 30.03.20233

F.No.:GEN/ADJ/COMM/89/2020-ADIN-IMP-

fax number, description of the goods. In the Hon’ble Tribunal Judgement in-the case of Sodagar
Knitwear!” affirmed by the Hon’ble Supréme Court, it has been held that “It is a settled position
of law that once, the importer has admitted the redetermination of value on record and has
accepted the method of such valuation, he cannot subsequently challenge the same on the samne

ground.” What is admitted by the importer need not be proved again .

35.12 Hence, I find that the actual invoices recovered from laptop and two invoices of live
shipment are matching exactly with the description given in the bills.of entry and it is supported
by Panchnama dated 11.06:2008, importer’s statement dated 26.12.08 and the report of the
Directorate of Forensic Science (DFS), Gandhinagar. Therefore, 1 find that the import value
taken from the parallel invoices provided by SIIB(I), NCH and data retrieved from the laptop is

more reliable and proper.

35,13 Further, it is settled law that NIDB data alone is not a good evidence of valuation, it has to
be read with other evidences. NIDB records all import transactions through various ports in India,.
many import commodities like steel are prone to undervaluation and such low values get recorded
in NIDB because no system is foolproof and every bill of entry cannot be investigated. NIDB data
also dees not indicate if any BE is under investigation or not. Moreover, the goods in the present
case are secondary or defective pipes of stainless.steel, of which proper valuation requires relevant
documents such as certificate of analysis, material safety data sheet and end use. On the inadequacy
of sole reliance on NIDB data, Hon’ble Tribunal in the case of M/s. Modern Overseas'®, has held
that it is a settled law that the transaction value can. be rejected on the basis of reasonable and
cogeni evidence of contemporaneous import of identical/similar goods, having the same country of
origin and import at the same commercial level. In this case, it is not known whether the NIDB data
is for identical goods, much less it does not reveal the same level of import. Therefore, this evidence
suffers from basic flaws and can not be used as a legal ground for rejection of the transaction
value.... Needless to stress that the onus is on the department to prove that the invoice value does
not represent the true Commercial value in the international-market.” Hon’ble Tribunal m the case-
of Agarwal Marbles” has held “ In the case of Commissioner of Customs v. Modern Overseas
[2005 (184) EL.T. 65 (Tri.-Del.)] , NIDB data was held to be insufficient, in.the absence of clarity
about various parameters. List of such decisions is unending and it is sufficient to say that NIDB
data has been held to be insufficient for enhancement of value, in the absence of any other
independent evidence. Admittedly in the present cases, there is no such eviderice produced by the
Revenue except reference to the NIDB data”. The Hon’ble Supreme Court in the case of Hamilton
Housewares”® has observed contemporary import data is applicable.only when 1) they belong to
the same supplier or, 2) the price mentioned therein meant for all the customers across the world

or applicable to all customers in India.

35.14 Inthe present case, the Department has discharged its initial onus of proving undervatuation

7 COMMR ICD, TKD, NEW DELHI Vs SODAGAR KNITWEAR- 2018 (362) E.L.T. 819{Tri. - Del.)

¥ M/s. Modern Overseas Vs, Comimissioner of Customs, New Delhi, reported in 2005 (184) E.L.T. 65 (Tri. - Del.)

¥ M/s. Agarwal Marbles India (P) Ltd. Vs: Commissioner of Customs, Jaipur, reported in 2017 (350) E.L.T: 262:(Tri. - Del.)
0 Commissioner v. Hamilton Housewares Pvt. Limited -2019 (367) E.L.T. A239 (S.C.)*
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by producing a parallel invoice from the noticees’ laptop showing 2-3 times higher value %and also
showing advance payment of additional flow back. The same is accepted by the notices m their
voluntary statements. Infact, the fetrieved data from the seized laptop on recovery becomeis broken
up and difficult to read. It is the noticees’ themselves who have joined the broken senteilces and
helped DRI officers to make sense out of it. The voluntary statements made under section 1 08 have
not been even attempted to be retracted. In this scenario, the onus shifts to the noticee to :di'sprdve
direct evidence found by the DRI. The Hon'ble Apex Court held in the case of D. ]_’»hurm}al21 that,
"the department would be deemied to have discharged its burden if it adduces only So miuch
evidence, circumstantial or direct, as is sufficient to raise a presumption in its favour with tegard to
the existence of the fact sought to be proved” Similarly the Tribunal in case of Poonam? Plastics
Industries® has held that "the Department was not required to prove actual value with
mathematical precision and that reasonable help could be taken of the documents availiible and
other circumstances to arrive at the correct value " The contemporary data produced by the| noticees
has a different supplier in 34 out of 41 BEs relied upon by the noticee and in 7 bills of enfry where
the supplier is also the same, the quantities are different. Moreover, in terms of these cése laws,
contemporary data cannot overrule direct evidence of undervaluation. NIDB or conté_mpora.ty
import data cannot be a complete evidence in itself, it can only have supplementary value] i.e. read
with other evidences. In the event of a conflict between NIDB data and direct evidence ogf' parallel
invoice and invoices of live consignment, disowned by the noticees, the direct evideﬁce shall

prevail.

35.15 The Advocate on behalf of the neticees submitted that, in the absence of any sp ecific or
extraordinary reason, fransaction value cannot be rejected, placing reliance on the czﬂse laws,
namely, 1) Motor Industries Co. Ltd.?, 2) Eicher Tractors Ltd.*, 3) South India Television
Pvt. Ltd.>.

35.15.1 In Motor Industries (supra), the Hon’ble Supreme Court observed that no épecial or

extraordinary reasons have been recorded for rejecting the transaction value.

35.15.2 In Eicher Tractors (supra),.the Honble Supreme Court observed: “In the case before us,
it is not alleged that the appellant has mis-declared the price actually paid. Nor wafs'- there a
mis-description of the goods imported as was the case in Padia Sales Corporation. It is aL:"o not the
respondent’s case that the particular import fell within any of the situations enum_emte?i in Rule
4(2). No reason has been given by the Assistant Collector Jor rejecting the transaction value
under Rule 4(1) except the price list of vendor. In doing so, the Assistant Collector| not only
ignored Rule 4(2) but also acted on the basis of the vendor's price list as if a price list is ipvariably
proof of the transaction value. This was erroneous and could not be a reason by itsey“ro?rejecr the
transaction value. 4 discount is a commercially acceptable measure, which may be resorted to by a

vendor for a variety of reasons including stock clearance. A price list is really no mote than a

21 rommissioner of Customs; Madras Vs. D. Bhurmal, [1983 (13) ELT 1346 (5C)

2 poonam Plastics Industries Vs CC, [1089 (30)'ELT 634 (T)}

232009 (244) E.LT. 4 (SC) Motor Industries Co. Ltd. Vs. Commissioner of Customs

24 5000(122) ELT 321(SC) Eicher Tractors Ltd Vs. Commissioner of Customs, Mumbai.

25 9007 (214) ELT 3 (SC) Commissioner of Customs (Calcutta) Vs: South India Television Pvt. Ltd.,
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general quotation. Ii does not preclude discounts on the listed price. In fact, a discount is
calculated with reference to the price list. Admittedly in this case discount up to 30% was allowable

in ordinary circumstances by the Indian agent itsebf "

35.15.3 In the present case, the values have been rejected on the ground that parallel invoices and
sales contract with matching invoice number and date showing higher value( upto 2 to 3 times of
declared value) have been recovered from the noticee’s laptop and higher value has been admitted
by the noticee in his voluntary statements, It is not a case of discount or general quotation. Hence, I

find that both Motor Industries and Eicher Tractors case laws stand distinguished.

35.15.4 In South India Television (supra), the Apex Court rejected the Revenue’s case on the
ground interalia that “Importer relied upon contemporaneous imports from the same supplier which
was not rebutted by Department . In the present case, detailed findings rebutting the contemporary
data relied upon by the noticees has been given in paras above. Thus, I find that the case laws relied

upon by the noticees are not applicable to the facts and circumstances of the present case.

35.16. To summarize the above discussion on re-determination of value, it has been explained that
impugned 11 Bills of Entries involved in the present case have been classified into five (5)
Annexures, namely annexure-I, IIA, IIB, IIC & III, based on the nature of evidence used and
valuation rule applied. Chart-] at para 35.2 above explains the process of application of evidence
unearthed by DRI and how it has been used to re-determine the value of the consignment under
these Annexures. Paras 35.3 and 35.4 explain the Chart-I in detail. Thereafter, in the light of the
Tribunal's direction, the contemporary import data produced by the Noticees in their defense in
Table-10, 11 and 12 above has been discussed, along with the various case laws regarding
inadequacy of sole reliance on NIDB data. The forensic lab report dated 16.01.2010 is found to be
legal and can be relied upon. The two invoices of the two live consignments not cleared from the
port have to be treated as valid sale transactions: having cvidentiary value. Hence, the DRI's
investigation in the case unearthed direct substantial evidence obtained from Noticee's own laptop
and certified by forensic lab as well as the invoices of two live consignments which prove that the
declared value in the impugned 11 consignments was grossly under-valued and hence is liable for
rejection under Rule 10A of CVR, 1988 and Rule 12 of CVR 2007 respectively. Parallel invoices
having the same number and date have been relied upon to re-determine value under Rule 3 of CVR
2007 in one consignment of Annexure ITA and two consignments of Annexure IH. A sale contract
has also been found in respect of consignments -of Annexure III further substantiating the correct
value. The re-determined value of Annéxure IIA consignments. has been taken as a contemporary
value for the re-determination of values of consignments of annexure 1IB and 1IC applying Rule 5
of CVR 1988 and Rule 4 of CVR 2007 respectively which are pari materia. The values of 6
consignments of Annexure-I have been re-detérmined. by taking the values of the invoices of two
live consigmments held at Mumbai Port by applying Rule 4 of CVR 2007 as these two live
consignments were within one month gap of these six (6) consignments. The contemporary import
data produced by the Noticee has been found to be not matching 1 terms of supplier and quantity in

39 entries and in 2 entries where the supplier and quantity matching, the entries cannot be applied
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as there was direct evidence under rule 3 for re-determination of value against those métching 2

consignments.

35.17 In the facts and circumstances of this case; the valuation rules invoked above have dlso to
‘be read with Rule 9 of CVR 2007 ( which is pari materia with Rule 8 of CVR 1988% ). This Rule
emphasizes on use of reasonable means consistent with the principles and general pr‘o‘visibns of

the Customs Valuation Rules and on the basis of data available in India.

35.18 In view of the foregoing discussion, I hold that these 11 impugned consignments are|liable

for rejection of declared value and re-determination of value as shown in Table-13 below:

TABLE-13
Annexure of the | Rejection Rules applied Valuation Rule applied for Redeterminatiun'é of
said SCN value '
Annexure -IIA Rule 3 of CVR 2007, read with Rule 9 of’ CVR
Rule 12 of CVR, 2007 2007
Annexure -11B _ Rule 5 of CVR 1988 read with Rule 8 of CVR.
Rule 10A of CVR, 1988 1988 .
Annexure -1IC Rule 4 of CVR 2007 read with Rule 9 of CVR
Rule 12 of CVR 2007 2007
Annexure -111 Rule 3 of CVR 2007 read with Rule 9 of CV R
-do- 2007 :
Annexure-I Rule 4 of CVR 2007 read with Rule 9 of CVR
-do- 2007 .

36.  Validity of SCN issued by DRI:

36.1 It is submitted by the Advocate of noticees that the “proper officer” to issue Show cause
notice under Section 28 of the Act is the Officer who had assessed and cleared the g'oods; at the
first instance, as held by Hon’ble Apex Court in the case of M/s. Canon India Pvt. Ltd.”,
therefore DRI, AZU is not competent authority to issue show cause notice. Hence, the said show

cause notice is liable to be dropped.

36.2 I find that certain amendments were made in the Customs Act, 1962 vide Fin'anc%:‘e Act,

2022. The said amendments are reproduced hereinbelow for sake of brevity:-

“87 TFor section 3 of the Customs Act, the following section shall be substituted,
namely:— Classes of officers of customs. “3. There shall be the following 'cla;sses of

officers of customs, namely:—-

% Customs Valuation (Determination of Price of Imported Goods) Rules, 1988
77 Mis. Canon Tndia Pvt. Ttd. V/s. Commissioner of Customs reported in 2021 (376) ELT 3(8.C.)
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(a) Principal Chief Commissioner of Customs or Principal Chief Commissioner of
Customs (Preventive) or Principal Director General of Revenue Intelligence;

(b) Chief Commissioner of Customs or Chief Commissioner of Customs. (Preveritive) or
Director General of Revenue 1, n’telligence;

(¢) Principal Commissioner of Customs or Principal Commissioner of Customs
(Preventive) or Principal Additional Director General of Revenue Intelligence or
Principal Commissioner of Customs (Audit);

(d) Commissioner of Customs ov Commissioner of Customs (Preventive) or Additional
Director General of Revenue Intelligence or Commissioner of Customs (Audit);

(e) Principal Commissioner of Customs (Appeals);

(f} Commissioner of Customs (Appeals);

(g) Additional Commissioner of Customs or Additional Commissioner of Customs
(Preventive) or Additional Director of Revenue Intelligence or Additional Commissioner
of Customs (Audit);

(h) Joint Commissioner of Customs or Joint Commissioner of Customs (Preventive} or
Joint Director of Revenue Intelligence or Joint Commissioner of Customs (Audit);

(i) Deputy Commissioner of Customs or Deputy Commissioner of Customs (Preventive)
or Deputy Director of Revenue Intelligence or Deputy Commissioner of Customs
(Audit);

() Assistant Commissioner of Customs or Assistant Commissioner of Customs
(Preventive) or Assistant Director of Revenue Intelligence or Assistant Commissioner of
Customs (Audit);

(k) such other class of officers of customs as may be appointed for the purposes of this
Act.”.

88. In section 5 of the Customs Act— (a) after sub-section (1), the following sub-sections
shall be inserted, namely:— “(14) Without prejudice to the provisions contained in
sub-section (1), the Board may, by notification, assign such fitnctions as it may deem fit,
to an officer of customs, who shall be the proper officer in relation to such functions.
(1B) Within their jurisdiction assigned by the Board, the Principal Commissioner of
Customs or Commissioner of Customs, as the case may be, may, by order, assign such
functions, as he may deem fit, to an officer of customs, who shail be the proper officer in
relation to such functions.”; (b) dfter sub-section (3), the following sub-sections shall be
inserted, namely:— “(4) In specifving the conditions and limitations referred to in
sub-section (1), and in assigning functions under sub-section (14), the Board may
consider dny one or more of the following' criteria, including, but not limited to— (a)
territorial jurisdiction; (b) persons or class of persons; (¢) goods or class of goods; (d)
cases or class of cases; (e) computer assigned random assignment; (f) any other criterion
as the Board may, by notification, specify.

(5) The Bodrd may, by notification, wherever necessary or appropriate, require two or
more officers of customs (whether or not of the same class) to have concurrent powers

and functions to be performed under this Act.”.

Page No. 52 of 59




OI10 dated 30,03?

F.No.:GEN/ADJ/COMM/89/2020-ADIN

97, Notwithstanding anything contained in any judgment, decree or order of any ¢
tribunal. or other authority, or in the provisions of the Customs Act, 1962 _(hereir;
referred to as the Customs Act)— (i) anything done or any duty performed or any .
taken or purported to have been taken or done under Chapters V, VAA, VI, IX, X, X1
XHA, XIIIL XTIV, XVI and XVII of the Customs Act, as it stood prior to ils amendmd

this Act. shall be deemed to have been validly done or performed or taken;

(ii) any notification issued under the Customs Act for appointing or assigning func

20233
IMP-I

ourt,

after

caction

. X11,

nt by

tions

to any officer shall be deemed to have been validly issued for all purposes, including for

the purposes of section 6;

(iii) for the purposes of this section, sections 2, 3 and 5 of the Customs Act, as ame'nd’ed

by this Act, shall have and shall always be deemed to have effect for all purposes

as if

the provisions of the Customs Act; as amended by this Act, had been in force lat all

material times.

Explanation.— For the purposes of this section, it is hereby clavified that any proceeding

arising out of any action taken under this section and pending on the de

te of

commencement of this Act shall be disposed of in accordance with the provisions ;of the

Customs Act, as amended by this Act.” (emphasis added)

363 The aforementioned amendments in Section 3 of the Customs Act, 1962 aﬁd the

validation of action taken under the Customs Act, 1962 vide Finance Act, 2022 have n‘0:

been.

stayed by any court of law. I also refer to the judgment of the Hon’ble High Court in the matter

of N. C. Alexender®, wherein the validity of SCNs issued by DRI was challenged through

yarious writ petitions after Canon India(supra) judgment and enactment of the Fmancs Act,

2022. Hon’ble High Court while disposing of the said writ petitions held that pursuant jto the

amendment in Section 3 of the Customs Act, 1962 by Finance Act, 2022, officers from the

Directorate of Revenue are explicitly recognized as Officers of Customs and Show ECause

Notices issued by officers of DRI cannot be assailed in view of validation in Section:

97 of

Finance Act, 2022 to pending proceedings. Relevant paras of the said judgment are reprcj duced

below:

“295.  Thus, officers from Group-B who are already from the Customs Departmeént can
be appointed as “Officers of Customs”. Similarly, the Officers of Directorate of R«’venue
Intelligence (DRI) are appointed as “Officers of Customs” under notification zss_ued

under Section 4(i) of the Customs Act, 1 962.

297 Further show cause notices issued under various provisions cannot be stifled to

legitimize evasion of Customs duty on technical grounds thdat the Officer:

§ from

Directorate of Revenue Intelligence (DRI) were incompetent to. issue notices and were not

officers.of customs.

2N €. Alexender vs Commissioner of Customs and others-2022 (381) E.L.T. 48 (Mad.)
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298.  Insofar as completed proceedings i.e. where proceedings have been dropped prior

to passing of Finance Act, 2022 is concerned, the proceedings cannot be revived.

However, the pending proceedings have to be decided in the light of the validation in
Section 97 of the Finance Act, 2022.

299.  In the light of the above discussion, the challenges to the impugned show cause
notices. and the Orders-in-Original on the strength of the decision of the Hon’ble
Supreme Court in Canon India Private Limited v. Commissioner of Customs, 2021

(376) E.L.T. 3 (S.C.) fail.

308. Rest of the writ petitions in Table-II challenging the impugned show cause notices
are dismissed by directing the juvisdictional adjudicating authority to pass appropriate
orders on merits and in accordance with law preferably within a period 120 days from

]

the. date of receipt of a copy of this order.’

312. Pending proceedings are directed to be completed in the light of the validations
contained in Section 97 of the Finance Act, 2022.” (emphasis added)

36.4 In view of the above, it can be coricluded that the issue of jurisdiction of DRI officers to
issue SCNs under Section 28 of the Act, stands settled -as of now by the Finance Act 2022.
Therefore, 1 find. that the noticees’ argument that the DRI, AZU is not competent authority to
issue show cause notice cannot be accepted. The issuance of the said SCN by DRI is legal and

proper.

37. Whether the said SCN is time barred on limitation ground under Section 28 of the
Act?

37.1 Advocate on behalf of noticee has argued that the duty' demand in the present show cause
notice pertains to imports effected during the period August, 2007 to June, 2008, whereas the
SCN has been issued on 02.12.2011, thus the entire duty demand is time barred. In this regards, T

refer section 28 of the Act, the relevant portion is being extracted as below:

“28(4) Where any duty has hot been levied or not paid or has been short-levied or
short-paid or erroneously refunded, or- interest payable has not been paid, part-paid or
erroneously refunded, by reason of;-(a) collusion; or (b) any wilful mis-statement, or(c)
suppression of facts, by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date, serve notice on the
person chargeable with duty or interest which has not been 11{so levied or not paid] or which
has been so short-levied or short-paid or to Wwhom the re_fu'nd has erroneously been made,

requiring him to show cause why he should not pay the amount specified in the notice”.

“28(11) Explanation I: For the purposes of this section, “relevant date” means, -
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(a) In a case where duty is not levied or not paid or short-levid or short-pgid or

interest is not charged, the date on which the proper officer makes an order for

the clearance of the goods;

(b) In case where duty is provisionally assessed under section 18, the dite of

adjustment of duty after the final assessment thereof or re-assessment, as the case

may be;

(c) In a case where duty or interest has been erroneously refunded, the dgzte of

refund;

(d) In any other case, the date of payment of duty or interest.

372 T find that the said SCN has been issued on 02.12.2011 and the impugned bills of entry

has indulged in wilful misdeclaration and suppression of facts. Thus the said SCN was |
within the statutory time limit of five years provided in sub section 4 of section 28 of thy

Hence, I find that the impugned SCN is not time barred.
38.  Confiscation of imported goods and penal action against the Noticees:

a) I find that M/s. Gururaj Steel, the importer, by their acts of omission and COMIMISS
discussed above have contravened the provisions of Section 46(4) of the Act, in as much a
failed to declare the true value of the goods while filing the bill of entry for clearanc§
Customs. The suppression and mis-statement of the value of goods was apparently done toé
the customs duty leviable theréon in contravention of Section 14 of the Act, read with the!
2007 and CVR, 1988. All these acts on the part of the importer have rendered the saidé

ljable for confiscation under the provisions of 111(m) of the Act, 1962.

pertains to the period from 27.08.2007 to 17.01.2008. Evidence has been found that the iniporter-
ssued

e Act.

ion as
s they
from
evade
CVR, -
goods

b) I find that M/s. Gururaj Steel had failed to declare the actual value éf Rs.
4,03,19,168.94/- (Re-determined Value) at the time of clearance of the said goods in the Bills of
Entry as detailed in the Annexures I, IIA, IIB, IIC & Tl to the SCN. Accordingly, differential

Customs duty amounting Rs. 81,60,185/- payable on the said goods was short paid by the

importer. I find that they had déliberately and wilfully mis-declared the value of the goods and

also suppressed the actual value of the goods in contravention of the various provisions;

of the

Act and the Rules ibid made thereunder as discussed above with an intent to evade payﬁlent- of

Customs duty of Rs. 81,60,185/- as detailed in Annexures I, ITA, 1IB, TIC & 1II to the

SCN.

Hence, the provisions of Section 28(4) of Act, invoking the extended period for demand of duty

is applicable in the present case. M/s. Gururaj Steel, Mumbai is alse liable to pay interesit at the

applicable rates under the provisions of Section 28 AA(1) of the Act.

c) I find that the aforesaid acts of wilful mis-statement and suppression of facts by Mis.

Gururaj Steel has led to short levy of duty of Rs.81,60,185/- which constitutes an offence

of the

nature described in Section 114A of the Act. Thus, M/s. Gururaj Steel has rendered themselves

liable for penalty under Section 114A of the Act., in as much as the duty amounting to

Rs.81,60,185/- was short levied by reason of wilful mis-statement and suppression of facts as

Page No. 55 of 59



010 dated 30.03.20233

F.No.:GEN/ADJ/COMM/89/2020-ADJN-IMP-I

they mis-stated. the value to the department by presenting Invoices of overseas suppliers
reflecting a lower value than the actual transaction value for assessment, with an intent to evade

payment of duty as detailed in the Annexures-I, IIA, TIB, 1IC,& III to the SCN.

39. I find that M/s. Gururaj Steel, Mumbai have deliberately and knewingly indulged in
mis-stating the value of goods imported by them with a view to evade payment of Customs duty,
which renders the goods liable for confiscation under the provisions of Section 111 (m) of the
Act., Thus, the above mentioned acts of omission and commission of M/s. Gururaj Steel,
Mumbai, have rendered themselves liable to penal action under the provisions of Section: 112 (a)
of the Act. Since I am inclined to impose a penalty on them under Section 114A, T cannot impose

a penalty under Section 112 in terms of the Sth provise to Section 114A.

40. I find that the importer managed invoices with lower value and presented the same for
assessment before the Customs Authorities at the material time of import. They never presented
the actual import invoice before the Customs authorities and the bills of entry were filed based
on undervalued invoices. They also suppressed the payments of advances made by them to the
overseas suppliers for the shipment of the goods. Over and above, the transfer of differential
amounts was also not made through any banking. channel. In this way, they had also suppressed
the flow of additional amounts from the department. [ find that Shri Pravin Shah, Partner of M/s.
Gururaj Steel, Mumbai has consciously and knowingly indulged in deliberate undervaluation of
the goods imported by M/s. Gururaj Steel. His active and knowing involvement in
undervaluation of the goods is clearly forthcoming from the evidence on record. Shri Pravin
Shah has therefore, actively, and knowingly involved himself in evading Customs duty by
resorting undervaluation of the goods imported, which renders the goods liable for confiscation
under Section 111(m) of the Act. For the said acts of omission and commission, Shri: Pravin
Shah, Partner of M/s. Gururaj Steel, Mumbai has rendered himself liable for penal action under

the provisions of Section 112 of the Act.
41. Redemption Fine is imposable even if goods are not available:

41.1 I find that the Hon’ble High Court of Chennai, in the case of Visteon Automotive
Systems India Limited”, has held that availability of goods is not necessary for imposing
redemption fine, stating thereby as “....opening words of Section 125, “Whenever confiscation of
any goods is authorised by this Act ...”, brings out the point clearly. The power to impose
redemption fine springs from the authorisation of confiscation of goods provided for under
Section 111 of the Act. When once power of authorisation for confiscation of goods gets traced to
the said Section 111 of the Act, we are of the opinion that the physical availability of goods is not
so much relevant. The redemption fine is in fact to avoid such consequences flowing from Section
111 only. Hence, the payment of the redemption fine saves the goods from. getting confiscated.
Hence, their physical availability does not have any significance for imposition Q_f redemption

fine under Section 125 of the Act.

# Visteon Automotive Systems India Ltd. Vs CESTAT, Chennai-2018 (9) G.S.T.L. 142 (Mad.)
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412 1 find that the above view of the Hon'ble Madras High Court was relied upon by H%m‘ble .
Gujarat High Court in the case of M/s. Synergy Fertichem Pvt. Ltd™. Hon’ble Gujarat! High
Court at para 174 and 175 held that “We would like to follow the dictum as laid down ;)y- the
Madras High Court in Para-23 in the case of Visteon Automotive Systems India Limité’d Vs.
CESTAT, Chennai”. |

413 Hence, 1 conclude that redemption fine is imposable on imported goods even jif the
impugned goods have been cleared from the customs port and are not presently available for

confiscation.
42. Penalty in remand proceedings not to be enhanced:

421 1 find that various Courts in the cases of Banshi Dhar Lachhman Pra_s'ad”,i SPL
Industries Limited®? and Gautam Diagnestic' Centre® have held that remand procee¢dings
ordered on a person’s own appeal cannot be subjected to a greater penalty than that impoé;ed on

hiin in the original order unless specifically stated in the remand order.

422 1 find that Hon’ble CESTAT remanded the present case to Adjudicating Authority for
fresh adjudication with the directions that as a rule of consistency, this matter may also g:) back
to the adjudicating authority for appropriate decision on the basis of outcome of the Apex5 Court -
judgment in the case of Mangali Impex. The Hon'ble CESTAT refrained from expressifg any
observations on the merits of the case. Hence, considering the aforementioned judgements;,, [am
inclined to agree with the first Adjudication Order No. 73/2009/CAC/CC(1)/SHH/Gr. VA, dated
06.05.2009 on the quantum of penalty imposed. ;

43,  In view of the foregoing facts, I pass the following order:
ORDER

431 Inrtespect to the demand raised vide Annexure-1, IIC & 11T to the SCN:

a) I reject the declared value of Rs. 1,00,47,428/- ; Rs. 10,14,526/- and Rs. 34,58,968/—; of the
goods as detailed in Annexure-I, IIC & Il of the SCN respectively in terms of the provis: ons of
Rule 12 and order for redetermination of assessable value as Rs.2,26,00,035/- ; Rs. 29, 2‘) 532/-
and Rs.1,25,54,772/- , in terms of CVR 2007 and Section 14 of the Act as shown in Table-13

above.

b) I order for demand and recovery of differential duty of Rs. 77,36,314/- (Rs. Seventyi Seven
Lakhs Thirty Six Thousand Three Hundred and Fourteen Only) as detailed ;in ‘the -
Annexure-1, IIC and III of the SCN in the matter of M/s. Gururaj Steel under Section 25 (4) of
the Act by invoking the extended period. |

30 Mfs.:Synergy Fettichem Pvt. Ltd reported in 2020 (33) G.S.T.L. 513 (Guj.)

¥ Banshi Dhar Lachhman Prasad & Anr-1978 (2) E.LT: (J 385) (8.C.)

3 SPL Industries Limited vé Commissioner of Central Excise, New Delhi-II-2003(159) ELT 720(T)
¥ Gautam Diagnostic Cenire vs Commissioner Of Customs, Mumbai-2003(159) ELT 678(T)
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¢) I order to recover the interest as applicable on the amount of differential duty in terms of

Section 28A A of the Act.

d) 1 order for confiscation of goods as detailed in Annexure-l, IIC and IIT to the SCN
collectively redetermined value at Rs. 3,80,80,339/- under Section 111(m) of the Act. However,
in lieu of confiscation, I hereby impose a redemption fine of Rs.10,00,000/-( Rs. Ten Lakhs
only), under Section 125 of the Act.

e) ] imposea penalty equal to the short paid duty and interest upon the importer, M/s.
Gururaj Steel under Section 114A of the Act, provided that where. such duty and interest is patd
within thirty days from the date of the order of the proper officer determining such duty, the
amount of p.enalty liable to be paid under this section shall be twenty-five percent of the duty or
interest, -as the case may be, so determined. The benefit of reduced penalty ‘shall be available
subject to condition that the amount of penalty so determined has also been paid within the

period of thirty days.

f) 1 impose a penalty of Rs. 15,00,000/- (Rupees Fifteen Lakhs Only) on Shri Pravin Shah,
Partner of M/s. Gururaj Steel under section 112(a) of the Act.

432  Inrespectto the demand raised vide Annexure-IIA & IIB to the SCN:

a) I reject the declared value of Rs. 5,78,442/- of the goods as detailed in Annexure-IIA
under the provisions of Rule-12, and order for redetermination of assessable value as Rs.

12,99,028/-, in terms of CVR 2007 and Section 14 of the Act as shown in Table-13 above.

b) I reject the declared value of Rs. 4,18,484/- of the goods as detailed in Annexure-1IB
under the provisions erstwhile Rule 10A of CVR 1988, and order for redetermination of Rs.
9,39,803/-, in' terms of CVR 1988 and Section 14 of the Act as shown in Table-13 above.

¢) 1 order for demand and recovery of differential duty of Rs. 4,23,871/- (Rs. Four Lakhs
Twenty Three Thousand Eight Hundred and Seventy One only), as worked out in detail in
the Annexure IIA & 1IB to the show cause notice under Section 28(4) of the Act by invoking the.

extended period.

d) I order to recover the interest as applicable on the amount of differential duty in terms of

section 28 AA of the Act.

€) 1 order for confiscation of goods detailed in Annexure IIA & IIB to the Show Cause
Notice collectively redetermined value at Rs. 22,38,830/-, under Section 111(m) of the Act.
However, in lieu of confiscation, I hereby impose-a redemption fine of Rs.1,00,000/- (Rs. One

Lakh only) under section 125 of the Act.

£ I impose a penalty equal to the short paid duty and interest upon. the importer, M/s.
Gururaj Steel under Section 114A of the Act, provided that where such duty and interest is paid
within thirty days from the date of the order of the proper officer determining such duty, the

Page No. 58 of 59




010 dated 30.03,20233

F-No.:GEN/ADJ/COMM/89/2020-ADINAIMP-1

amount of penalty liable to be paid under this section shall be twenty-tive percent of the duty or
interest, as the case may be. so determined. The benefit of reduced penalty shall be available
subject to condition that the amount of penalty so determined has also been paid within the

period of thirty days.
!

g) [ impose a penalty of Rs.1,00,000/- (Rupees One Lakhs only) on Shri Pravin Shah ,

Partner of M/s. Gururaj Steel under section 112(a) of the Act.

30.03.23
( Vivek Pandey )
3Rgad HIATYed (HATd-1)
Commissioner of Customs (Import-I),
-01
New Custom House, Mumbai-01

To,

1. M/s. Gururaj Steel.,
[35/141.T. P. Street,
Oth. Kumbharwada. Mumbai-400004.

2

Shri Pravin Shah.

Partner, M/s. Gururaj Steel.

135/141. T. P. Street,

6th, Kumbharwada, Mumbai-400004.

Copy to:

1) The Pr. Chiet Commissioner of Customs, New Customs House, Mumbai Zone-1,
Mumbai-400001 .

2) The Chiel Commissioner of Customs, Jawaharlal Nehru Customs House, Nhava Sheva,
Mumbai Zone-11-400707.

3) The Commissioner of Customs (Import). Jawaharlal Nehru Customs House, Nhava
Sheva, Post: Uran, District: Raigad, Maharashtra-400707.

4) The Additional Director General, DRI, AZU, “Rupen Bungalow™, Jain Merchant Society,
Paldi, Ahmedabad-380007. -
F

5) The Asstt. Commissioner of Customs. Gr.IV, NCH, Mumbai-400001.
6) The Deputy Commissioner of Customs. Adjudication Cell, NCH, Mumbai. |

7) Office copy.
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