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OFFICE OF THE COMMISSIONER OF CUSTOMS (INFO 
ri FLOOR. NEW CUSTOM NOOSE, SI IOOR.II VALLAFIIIDAS ROAD, BALLARD ESTATE, 1)  

- 
MUMBAI — 400001. 

GOVERNMENT OF INDIA 
MINISTRY OF FINANCE/ DEPARTMENT OF REVENUE 

GENTILI BOARD OF INDIRECT TAXES A CUM:11S. INDIAN CUSTOMS - MUMBef I ZONE - I 

RT 

A 

Tel. No. 22757401 Fax No. 22757402 	 e-mail: adjn-contitzr-Impinchnov.in 

F.No. S/26-MJSC-450/02 VB & S/I0-20 (Commr-1-7)2006 VB 

Passed by: VIVEK PANDEY 
COMMISSIONER OF CUSTOMS (IMPORT-I) 

C.A.O. No.: 05/2023-24/CAC/CC(IMPORT-1)NP/ADAIMP-1) 
DIN No. 20230577000000666CE0 

Date of Order: 30.04.2023 
Date of Issue: 02.05.2023 

ORDER-IN-ORIGINAL  

1. This copy is granted free of charge for the use of the person to whom it is issued. 
2. An appeal against this order lies to the Regional Bench, Customs. Excise and 

Service Tax Appellate Tribunal. Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road, 

Poona Street Masjid Bunder (East), Mumbai 400 009. 

3. The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals) 

Rules. 1982 in form C.A.3 appended to said rules. The appeal should be in 

quadruplicate and needs to be filed within 90 days and shall be accompanied by 

Four copies of the order appealed against (at least one of which should be certified 

copy). A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of 

the Tribunal on a branch of any nationalized bank located at a place where the bench 

is situated for Rs. 1,000/-, Rs. 5,000/- or Rs. 10,000/- as applicable under Sub 

Section (6) of the Section 129A of the Customs Act, 1962. 

4. The appeal shall be presented in person to the Asstt. Registrar of the bench or an 

Officer authorized in this behalf by him or sent by registered post addressed to the 

Asstt. Registrar or such Officer. 

5. Any person desirous of appealing against this decision or order shall pending the 

appeal deposit seven and a half per cent of the duty demanded or the penalty levied 

therein and produce proof of such payment along with the appeal failing which the 

appeal is liable to be rejected for non-compliance with the provisions of Section 

129E of the Customs Act 1962. 



F.No.S/26-MISC-450/02 VB 

010 dated 30.04.2023 

Subject: - Second Round Adjudication of Show Cause Notice' dated 08.01.2004 issued 

vide F.No. DRI/BZU/F/11/2003 regarding evasion of Customs Duty of Rs. 21,67,015/-

by 14/s Japonica International Pvt. Ltd. by undervaluation in the import of electronic 

goods. 

BRIEF FACTS  

An intelligence was gathered by the Directorate of Revenue Intelligence, Mumbai 

Zonal Unit' that certain importers were importing branded electronic goods viz Car CD / 

VCD players, its Mounted Printed Circuit Board / Components and other parts' by 

mis-declaring the value. One such importer in respect of whom the intelligence gathered 

was, M/s Japonica International Pvt. Ltd' having IEC number 0200010239. 

2. 	Investigations into the matter revealed that M/s Japonica International Pvt. Ltd, 

having address at 14, first floor, Indraprastha Arcade, Khanvel Road, Silvassa, had 

imported a consignment of CD / Cassette players, speakers and mounted PCBs and had 

filed Bill of Entry No. 299570 dated 07.10.2002 through Custom House Agent, M/s S.K. 

Mehra Clearing and Forwarding (CHA No.11/121) for its clearance. The goods were 

supplied by M/s Jacky's Gulf FZE, Dubai, vide Invoice No. JGF/1173/02 dated 24/09/02 

and were stuffed inside container No. TRIU 3791443. In the bill of entry/invoice/packing 

list, goods were declared of 'SONY' or `KENWOOD' brands and the country of origin as 

Indonesia and Malaysia. The clearance was sought under OGL as freely importable goods. 

The Bill of Entry was assessed by enhancing some items' value. The declared value in the 

invoice was Rs.8, 1 8,472/ CIF (Rs 8,26,657/ assessable value), this was enhanced to Its 

14,73,734/. The importer had paid the duty and the goods were pending for examination. 

As per the Bill of Entry, the details of the goods along with declared value and assessed 

value are as follows: 

Details as mentioned in B/E No.299570 dated 07.10.2002 

Table-1 

Si-. 

No. 

Description Model No. Quantity Declared CIF 

Value in INR 

Assessed Value 

in INR 

I Stuffed Ldd PCB for Hi Fi 

Mu Sy (Set of 06 pcs) 

SONY R39D 20 17010.00 17180.10 

2 Stuffed Ldd PCB for Hi Fi 

Mu Sy (Set of 05 pcs) 

SONY CRV6 99 64953.90 65603.44 

I  Also refaced to as said SCN or the notice 
I Also referred to as DRI. MW or DRI 
1' Also relayed to as the imported goods or the said goods 

Also reran-41 to as the importer or Noticce-I 

Uch. 
2o.4 • 23 
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3 Stuffed Ldd PCB for Hi Fi 

Mu Sy (Set of 04 pcs) 

SONY CRV6 200 116640.00 117806.40 

4 Stuffed PCB for 

CCPW/Radio 

KEN WOOD 

CRV6 

750 291600.00 294516.00 

5 6", 5" & 2" speakers for 

R/Hi Fi Mu. Sy (Set of 02 

Pcs) 

SONY 

SS-RSV-8 

44 54529.20 55074.49 

6 Car Radio Cassette Player 

tenwood' 

CPX-M4030 10 17010.00 17180.00 

7 Car Amplifier tenwood' <AC-649S/KA 

C-749S 

300 510300.00 515403.00 

8 Car CD Player `Kenwood' KDC-717 87 126846.00 128114.46 

9 Car Amplifier 'Kenwoodi KDC-849 102 173502.00 175237.02 

10 Car CD Player tenwood' KDC-CPS89M 

P 

51 86751.00 87618.51 

	

3. 	On perusal of the invoice, packing list and bill of entry it was further observed that 

in respect of items I to 4 of the bill of entry, the brand of the product was not declared in 

the invoice, though it was declared in the packing list and bill of entry. The descriptions of 

item no. 01 to 04 mentioned in the invoice were: - 

"Ste/id/Loaded P.C. Boards for Radio- VCD-DVD- Hi-Fi Music System 

Set of 6 pcs-20 set 

Set of 5 pcs-99 set 

Set of 4 pa-200 set 

Set of one pc for car Radio cassette Player-750 pcs". 

	

3.1 	However, in the packing list and bill of entry along with the description and 

quantity of the goods, the model of the product of which these PCBs were parts, was also 

declared. A discrepancy was also noticed in respect of the description of goods appearing 

at serial numbers 2, 3, 4, 5 and 6 of the bill of entry vis-a-vis packing list. It was also 

noticed that in the invoice 'PCBs' were declared as stuffed loaded PCB but in the packing 

list these were declared as 'PCB'. Details of the description of these goods as given in the 

Bill of Entry and the packing list are as follows: 
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Table-2 

As declared in Bill of Entry As Declared in Packing List 

Sr. 

No. 

Description Qty Description Qty 

I Stuffed Ldd PCB for R Hi 

Fi Mu Sy (Set of 05 pcs) 

Sony MHC RV6 

99 PCB for Sony VCD MHC RV7 99 

2 Stuffed Ldd PCB for R Hi 

Fi Mu Sy (Set of 04 pcs) 

Sony MHC RV6 

200 PCB for Sony VCD MHC RV6 100 

PCB for Sony VCD MHC RV5 50 

PO for Sony VCD MHC RV2 50 

3 Stuffed PCB for 

CCPW/Radio-Kenwood 

KRC-265 

750 PCB for Kenwood car stereo model 

KRC-265 

300 

PO for Kenwood car stereo model 

KRC-365 

300 

PO for Kenwood car stereo model 

KRC-665 

150 

4 Car Radio Cassette Player 

Kenwood CPX-M4030 

10 Car Radio Cassette Player Kenwood 

DPX-M4030 

10 

5 Car Amplifier Kenwood 

KAC-649S-7495 

300 Car Amplifier Kenwood KAC-649S 150 

Car Amplifier Kenwood KAC-749S 150 

	

3.2 	Further the packing list showed that each PO declared was a set of PCBs; for 

example, PCB for SONY HCR S9D was a set of 7 PCBs namely, (1) M PCB (Amp unit), 

(2) M PCB (Tuner Unit), (3) Processor PCB (Tuner Unit), (4) M PCB (Cassette unit), (5) 

M PCB (CD unit) (6) Power supply PO (CD unit), and (7) Video PCB (CD unit). 

Similarly, PCB for Sony VCD MHC RV-6 was a set of 4 PCBs, namely, (I) M PCB, (2) 

Video PCB, (3) Power Amplifier PCB and (4) Display PCB. 

	

4. 	The goods were examined on 30.10.2002 by the officers of customs in the presence 

of officers of DRI and representatives of the Custom House Agent. The goods description 

was not the same in the invoice, packing list and bill of entry. On examination, the country 

of origin of Kenwood brand goods was found as Indonesia and the country of origin of 

SONY brand goods was found as Malaysia (but these were not separately mentioned in the 
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invoice). The Kenwood brand goods and SONY brand speakers were packed in original 

manufacturer corrugated cartons and stuffed/loaded PCB declared as of SONY brand in the 

13/E (but not in the invoice), were found as per declaration in the 13/E and were packed in 

specially prepared cartons with the inscription 'HANDLE WITH CARE' on them. During 

the examination, it was also noticed that all the PCBs (both the 'KENWOODI brand as well 

as the 'SONY' brand) were fully mounted PCBs with connecting wires. Representative 

samples of the following items were drawn for further investigation: 

(I) PCB Sony Hi-ft system-set of 4 pcs, 

(2) PCB for car radio cassette player 

(3) Kenwood car amplifier KAC 7495 

(4) Kenwood car amplifier KAC 849S. 

	

4.1 	Pending investigation into the matter the goods were permitted to be stored in a 

warehouse under Section 49 of the Customs Act, l 96Y. The Importer / CHA, however, did 

not choose to avail of this option. 

	

5. 	Statement of Shri K.B. Bhandari, Director of M/s S.K. Mehra Clearing and 

Forwarding (CHA No. 11/121), was recorded on 25.11.2002 under Section 108 of Customs 

Act, 1962. In his statement, Shri K.B. Bhandari inter-alia stated that: 

(i) One Shri Gajra of M/s Japonica International Pvt. Ltd., approached him through 

one of his existing clients M/s Nishimitzu Electronics, Silvassa for clearance of their 

import consignments; 

(ii) He had cleared about 12 consignments so for on behalf of M/s Japonica 

International: 

(iii) Shri Gajra is having his office at M/s Japonica International Pvt. Ltd., Vasundhara, 

Office No.7, seventh floor, 2/7 Sarat Bose Road, Calcatta-20; 

(iv) M/s Japonica International also had an office/Shop at Silvassa; 

(v) He used to get the import documents by courier and sometimes personally; 

(vi) After clearing the consignments from customs the same were sent to Silvassa, 

except in one or two cases, where these were sent to Calcutta, as instructed by the 

importer; 

Also referred to as the Act 
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(vii) He used to receive the Customs duty by pay order and his clearing charges through 

check/ draft; 

(viii) Normally he used to contact Shri Gajra at his Calcutta office. 

6. 	Statement of Shri Premkumar Gajd, Director of M/s Japonica International Pvt. 

Ltd., was recorded under Section 108 of the Customs Act, 1962 on 02.12.2002. In his 

statement, he inter-alia stated that: 

(i) He is one of the Directors of M/s Japonica International and the other director is 

Smt. Boni Gajra, his wife; 

(ii) Only he is responsible for the business dealings of M/s Japonica international as the 

business dealings are managed by him and his wife is only a dormant Director of the 

company; 

(iii) Their company is involved in local trading as well as import of electronic goods; 

(iv) He was in Singapore for several years and was dealing in electronic goods; 

(v) During that time he had developed contacts with Dubai Electronic market; 

(vi) About two years back he started his company in India; 

(vii) He used to import goods from Dubai and Singapore; 

(viii) Those contact abroad used to offer him their stock lots; 

(ix) He used to visit Dubai / Singapore to inspect the stock lots offered to him; 

(x) Before Dipavali (2002) he received an offer from Dubai in which supplier agreed to 

give the goods on discount price; 

(xi) He took the entire consignment comprising of odd quantities of Sony components, 

spares and Kenwood car audio; 

(xii) The offer was on stock lot basis for full quantity; 

Also referred to as Noticoe-2 
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(xiii) After getting the offer he worked out costing after taking expenses into account and 

negotiated the price with them further and placed the order and requested them to ship the 

goods to Mumbai and send the documents to their bank at Kolkatta; 

(xiv) On receiving the intimation about the arrival of documents he instructed their 

bankers to debit the amount and released the documents and forwarded the same to his 

CHA in Mumbai; 

(xv) He normally deals in trading of electronics components, parts and peripheral; 

(xvi) In the instant case he had negotiated purchase of Sony components, as the 

consignment did not fill a container load, he was thinking of purchasing some other items 

as well to fill the container; 

(xvii) As per the price offered by the supplier he felt that it was a rejected stock lot and he 

did not physically verify the lot, that he is not aware of the difference between the offered 

price and the manufacturer's sale price, however, regarding local market price, he said that 

the offer price of Kenwood items were at a throwaway price as his supplier was anxious to 

clear the goods as stock lot; 

(xviii) Regarding Sony music system components there is a market for PCB and its 

components for repair and replacements; 

(xix) He is not aware how and from where his supplier get these components; 

(xx) He was not having any access to any documents like manufacturer/supplier invoice 

/ price list of the items he had imported; 

(xxi) He is not a specialist dealer, he is only a dealer dealing with stock lot and sell them 

as is where is basis; 

(xxii) He did not know whether the items he imported were serviceable or defective; 

(xxiii) He had imported the goods on the assumption that they are serviceable; 

(xxiv) He did not know exactly their condition, as he did not inspect the goods nor did the 

supplier give any assurance in this regard; 
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(xxv) It is his first import of this kind of electronic items; normally he used to import 

components of air conditioners and occasionally PCBs for Hi-fi systems and micro ovens 

etc. 

7. Pending investigation in the matter, the importer M/s Japonica International 

executed a PD Bond backed by Bank Guarantee of Rs.25,30,000/- vide File No. S/5-62/02 

VB dated 26.12.2002 and took the provisional release of the goods. 

8. Inquiry regarding the value of different types of "Kenwood" products was made 

with M/s Nippon Audiotronix7, D-8, Sector X, Noida, the sole distributor of M/s Kenwood 

in India. Vide their letter- dated 12.11.2002, M/s Audiotronix furnished the CIF price of all 

imported Kenwood items. They stated that M/s Kenwood has quoted these prices to them. 

They further stated that they were not importing these models except model KDC-C 717 

and that M/s Kenwood had quoted these prices to them as the sole distributor of Kenwood 

in India and that market price in India should be at least 15-20% more than the price 

quoted to them. M/s Audiotronix had furnished a copy of the Bill of Entry under which 

model No. KDC-C717 was imported by them. On scrutiny of the said Bill of Entry, it was 

found that the price quoted by M/s Audiotronix tallied with the value mentioned in the Bill 

of entry. The price of different Models of Kenwood of Indonesia origin as quoted to M/s 

Nippon Audiotronix is as follows: 

Table-3 

Sr. 

No. 

Description of Kenwood brand item Model Number Price (in USS) 

1 Amplifier KAC 649S 92 

2 Amplifier KAC 749S 107 

3 Amplifier KAC-849 120 

4 CD Changer KDC 717 97.29 

5 Car Radio Cassette Player DPX-M4030 202 

6 Car CD Player KDC-CPS89MP 128 

, , Cassette Receiver KRC-265 60 

8 Cassette Receiver ICRC-365 69 

9 Cassette Receiver KRC-665 97 

8.1 	M/s Nippon Audiotronix Ltd. further stated that they had not imported PCBs for 

items at serial no 7 to 9 above and vide letter dated 27.10.02, they had already 

7  Also referred to as Ws Audiotronix or sole distributor of 'Kenwood' brand in India 
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forwarded copies of Bills of Entry No.342150 dated 02.08.2002, 36430 dated 

07.03.2002, 3253608 dated 08.04.02 along with invoices showing the value of CD 

Changer KDC 717 and Populated Printed Circuit Boards for radio cum car cassette 

receiver Model KRC 288 and 489. On comparison of the prices, i.e. furnished by M/s 

Nippon Audiotronix, which was directly quoted by the manufacturer, with that declared by 

M/s Japonica International, which is based on the invoice given by Dubai based supplier, it 

was observed that there is a huge difference in the two prices. Comparison of values as 

declared by Ws Japonica, assessed by Custom House and furnished by M/s Nippon 

Audiotronix arc as follows: 

Table-4 

Sr. 

No. 

Description Model 

No. 

Declared 

Price in 

USS per 

unit 

Assessed 

Price in 

USS per 

unit 

Value 

quoted by 

the sole 

distributor 

in USS per 

unit 

Difference in 

Assessed value 

& Value 

quoted by the 

sole distributor 

Difference 

in Rs (it) IS 

= 48.6 Rs. 

Per unit 

I Car Radio 

Cassette Player 

CPX-M 

4030 

23 35 202 167 8116.20 

2 Car Amplifier KAC-64 

9S 

13.5 35 92 57 2770.20 

3 Car Amplifier KAC-74 

9S 

13.5 35 107 72 3499.20 

4 Car CD Player KDC-7 

17 

15 30 97.29 67.29 3270.29 

5 Car Amplifier KAC-84 

9 

15 35 120 85 4131.00 

6 Car CD Player KDC-CP 

S89 MP 

18 35 128 93 4519.80 

8.2 As regards mounted PCB for CCPW/Radio- Kenwood KRC 265, 365 and 665, M/s 

Nippon Audiotronix stated that they had not imported these PCB, however, they submitted 

copies of bills of entry and invoice in respect of import of mounted PCBs of Indonesian 

origin for model KRC 288 and 489. As per these documents, the CIF value of 

mounted/stuffed PCBs for these models was US$ 27.18 and US$ 34.75, per piece, 

respectively, and the CIF price of the complete car amplifier KRC 489 was US$ 73.49. 

Thus, the value of the mounted PCB for model KRC 489 was 47.28% (say 47%) of the 

complete unit. As M/s Nippon Audiotronix had furnished the CIF price of the complete 

CCPW/Radio- Kenwood KRC- 265, 365 and 665, it appeared reasonable to take 47% of 

the CIF value of the complete unit as the CIF value of mounted PCB for these models. 

Based on the above CIF price furnished by M/s Nippon Audiotronix, the value of different 
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types of mounted PCBs of Kenwood brand imported by M/s Japonica International Pvt. 

Ltd, appeared to be as follows: - 

Table-5 

Sr. 

No. 

Description / Model No. Declared 

Price in 

US$ per 

unit 

Assessed 

Price in 

US$ per 

unit 

47% of value 

quoted by M/s 

Audiotronix(Cl 

F in US$ per 

unit) 

Difference in 

assessed value 

and 47% of value 

quoted by M/s 

Audiotronix( in 

US$) 

1 Stuffed PCB for 

CCPW/Radio-Kenwood 

KRC-265 

4.8 8 28.2 20.2 

2 Stuffed PCB for 

CCPW/Radio-Kenwood 

KRC-365 

32.43 24.43 

3 Stuffed PCB for 

CCPWIRadio-Kenwood 

KRC-665 

45.59 37.59 

9. 	Efforts were made to obtain the value of components / PCB of Sony Music system 

imported by M/s Japonica International Pvt. Ltd., from Ws SONY India Pvt. Ltd, New 

Delhi. However, vide their letter dated 13.12.2002, M/s SONY India Pvt. Ltd.', New Delhi, 

supplied the CIF value of Sony brand DVD HCR S9D prevailing in Dec 2002 as US$ 

378.94 and also informed that Sony manufacturing companies do not sell any mounted 

PCBs / components and therefore there are no prices for mounted PCBs/components. 

Hence, they are unable to provide any price list for stuffed PCBs. As M/s Sony was unable 

to provide the price list of PCBs/Components, they were requested on 9.12.2003 to provide 

the percentage of the cost of the mounted PCBs from the standard cost of production. In 

response to the said request, M/s Sony vide letter dated 26.12.2003 provided the 

manufacturing cost of PCBs as follows: - 

Model-wise standard cost % of PCBs of AU Models 

1. MHC RV2 32.24% 

2. MHC RV531.15% 

3. MHC RV6 28.56% 

4. MI•IC RV7 30.31% 

5. MHC RV8 29.39% 

`Also referred to as MIs Sony 
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10. 	M/s Sony India Ltd had stated that Sony manufacturing companies do not sell any 

mounted PCBs / components. Yet mounted PCB for different types of SONY products, as 

detailed in para 2 above, had been imported by M/s Japonica International. It was also seen 

that the importer had claimed the import of these products under OGL as new goods. It 

would, therefore, be reasonable to presume that these mounted PCBs had been imported 

after disassembling complete Units. As these mounted PCBs had been imported by 

disassembling complete units, it appeared reasonable to arrive at the value of these units as 

% of the value of complete units. Therefore, the value of the complete Unit of respective 

models of the Sony brand was obtained from the wcbsitc of Sony, Malaysia. It was also 

confirmed from M/s Sony's website that the speaker system SS-RSV8 is supplied along 

with the Sony brand music system MHC RV8. The value of these models was procured 

from the website in the month of Dec 2003, although imports in the instant case had taken 

place during Oct 2002. However, considering that in the case of electronic goods value 

shows a declining trend due to the passage of time and due to introduction of new models, 

it appeared reasonable to take 75% of the value shown on the wcbsite of M/s SONY, 

Malaysia, as CIF value of these units if purchased as a complete unit. This was also 

consistent with the export value of model HCR S9D as stated by M/s Sony which during 

December 2002 was US$ 378.94 equivalent to Rs. 18,416/- whereas the value of the same 

on M/s SONY's website was shown as 899.99 Singapore $ equivalent to Rs 24,569.73 

(Exchange rate of 1 Singapore S = Rs 27.30 as per notification no. 74/2002-Cus (NT) dated 

26.11.2002). Thus, the export price of this model during December 2002 appeared to be 

75% of the value of this item shown on the isals SONY Malaysia website. The value of the 

different products as obtained from the website of M/s SONY is as follows: 

Table-6 

Sr. 

No. 

Description Price in Ringets as 

per Sony website per 

unit 

In Indian Rs. (1 

Ringet= Rs. 12.70) 

75% of MRP 

taken as CIF 

value 

1 VCD Model No. Sony 

MHC RV2 

1188.00 15087.60 11315.70 

2 VCD Model No. Sony 

MHC RV5 

1348.00 17119.60 12839.70 

3 VCD Model No. Sony 

MHC RV6 

1668.00 21183.60 15887.70 

4 VCD Model No. Sony 

MI IC RV7 

1888.00 23977.60 17983.20 

5 DVD Player Model 

No. Sony MHC RV8 

2188.00 27787.60 20840.70 
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10.1 M/s SONY had already given data showing the % of the value of mounted PCB for 

these models vis-à-vis values of the complete unit. Based on the above, the value of the 

Sony brand mounted PCBs and speaker system appeared to be as follows. Enquiries in the 

matter revealed that some of these brands were also being manufactured by M/s Sony 

India. The price of these brands is also indicated for ease of reference: 

Table-7 

Sr. 

No. 

Description Retail 

Price in 

Indian Rs. 

Price in 

Malaysia in 

Ringets as per 

Sony Website 

In Indian 

Rs. (1 

Ringet= Rs. 

12.70) 

75% of 

MRP 

taken as 

AV in Its. 

'A Cost Of PCB 

of 

manufacturing 

cost quoted by 

manufacturer 

for complete 

unit 

Determined 

CIF value olvalue 

PCB in Rs. 

Declared 

in 

Rs. 

1 VCD Model 

No. Sony 

MHC RV2 

15990 1188.00 15087.60 11315.70 32.24 3648.18 583.20 

2 VCD Model 

No. SONY 

MHC RV5 

18990 1348.00 17119.60 12839.70 31.15 3999.57 583.20 

3 VCD Model 

No. SONY 

MHC RV6 

21990 1668.00 21183.60 15887.70 28.56 4537.53 583.20 

4 VCD Model 

No. SONY 

MHC RV7 

25990 1888.00 23977.60 17983.20 30.31 5450.71 656.10 

5 VCD Model 

No. SONY 

MHC RV8 

24543 2188.00 27787.60 20840.70 29.39 6125.08 Not 

imported 

6 DVD Player 

Model No. 

SONY HCR 

S9D in US$ 

(I US$=Rs. 

48.6) 

378.94 18416.484 (CIF Value 

of M/s Sony) 

28.56 5259.75 550.50 
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7 6", 5" & 2" 24543 2188:00 27787.60 20840.70 28.56 5952.10 1239.30 

Speakers 

SS-RSVS for 

R/Hi Fi Mu. 

Sy SONY 

(Set of 2 pcs) 

11. From the above facts revealed during the investigations and evidence collected as 

discussed, the overall picture that emerged was that misdeclaration of value had been 

resorted to by M/s. Japonica International in respect of all goods covered by the bill of 

entry no. 299570 dated 7-10-2002, irrespective of brands and models, and when asked to 

explain how, in the face of comparatively high ruling import prices, they were able to 

import goods at much lower prices, Shri Premkumar Gajra, Director of M/s. Japonica 

International took a plea that he had purchased odd lots of 'Sony' and 'Kenwood' 

Components and Spares and tried to mislead the investigations. When asked to produce the 

price list/invoice from the manufacturer he failed to produce the same. 

12. From the aforesaid facts it appeared that M/s. Japonica International and its 

Director, Shri Premkumar Gajra had suppressed the real nature of his transactions, actual 

correspondence with his foreign suppliers, and other relevant details like actual import 

prices of the goods. Further, by the illegal nature of his dealings with foreign suppliers, he 

managed to get the invoices at the under-declared prices in order to evade the correct 

Customs duty. It appeared that the under-valuation was resorted to by M/s. Japonica 

International in the import of all their imports irrespective of brands and models, and the 

prices declared in the invoices did not represent the correct transaction prices. 

13. Value declared by M/s Japonica International was found to be barely 10% to 15% 

of the value of the goods stated by the Indian distributors i.e. M/s Kenwood and M/s Sony. 

Shri Premkumar Gajra, Director of M/s Japonica International Pvt. Ltd., in his statement 

dated 02.12.2002 stated that he had purchased/imported the goods from Dubai as the 

supplier agreed to give the goods at a discounted price. That he took the entire 

consignment consisting of odd quantities of Sony components, spares and Kenwood car 

audio and he did not know the market price of the goods and neither he had any evidence 

in this regard. Vide DRI's letter No DR1/13ZIEF/Misc-30 dated 08.10.2003, M/s Japonica 

International Pvt. Ltd. were again requested to produce the manufacturer's 

invoices/manufacturer's price list. However, no reply was received from them. Thus, in the 

absence of a response from the importer and also in view of the overwhelming evidence 

suggesting that the truth and accuracy of the value declared by the importer were doubtful, 

the price declared by the importer which was only 10 to 15% of the value could not be 

accepted as the true and correct value of the goods or the transaction value as envisaged 
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under Rule 4(1) of the Customs Valuation (Determination of Price of Imported goods) 

Rules, 19889, and the same is liable to be rejected in terms of Rule 10A of the Rules ibid. 

14. In the case of the 'KENWOOD' brand Car CD players KDC-717, import of 

identical goods had been made by M/s Nippon Audiotronix, Noida, the sole distributor of 

the Brand 'Kenwood' for the foreign brand owner. Hence the value of CD player KDC-717 

imported by M/s Japonica International is proposed to be determined in terms of Rule 5 of 

Valuation Rules ibid. In respect of other goods imported under the subject bill of entry, no 

data was available for ascertaining their value under Rules 5, 6, 7 and 7A of Rule ibid. 

Hence it was proposed to determine their value in terms of Rule 8 of Valuation Rules ibid 

by working out the CIF/ Assessable values with reference to the evidence provided by M/s 

Nippon Audiotronix, the sole distributor of M/s Kcnwood in India and M/s Sony India Pvt. 

Ltd. Based on the above, it appeared that the value in respect of the goods covered by the 

bill of entry no. 299570 dated 07.10.2002, which was declared as 16841.50 US$(CIF) 

equivalent to Rs 8,18,472/- CIF and Rs 8,26,657/- assessable value, which was enhanced to 

Its. 14,73,733.52/- (assessed value as per B/E) by Mumbai Customs, was misdeclared. The 

correct assessable value, redetermined as above appears to be Rs. 59,57,298.85/- and it 

further appears that importer M/s Japonica International had mis-declared value to evade 

Customs duty of Rs. 22,88,308/-.( As per Annexure A of the SCN ) 

15. From the facts as revealed by the investigation as discussed above it appeared that 

Shri Premkumar Gajra, Director of M/s Japonica International, with an intention to defraud 

the Government exchequer of duty amounting to Rs. 22,88,308/-, had willfully, 

mis-declared the value of the imported goods, which made the goods liable to confiscation 

under section 111(m) of the Customs Act, 1962. Hence Shri Premkumar Gajra, Director of 

M/s Japonica International Pvt. Ltd., also appeared liable to penalty under Section 112 of 

the Customs Act, 1962_ 

16. Therefore, 

A) M/s. Japonica International IE code No.0200010239, having declared 

address at 14, first floor, Indraprastha Arcade, Khanvel Road, Silvassa and 

B) Shri Premkumar Gajra, Director of M/s Japonica international Pvt. Ltd. 

having his office at M/s Japonica International Pvt. Ltd., Vasundhara, Office No.7, seventh 

floor, 2/7 Sarat Bose Road, Calcatta-20, 

were called upon to show cause vide Show Cause Notice°  dated 08.01.2004 issued vide 

F.NO. DRVBZU/F/11/2003 to the Commissioner of Customs (Imports) having his office at 

New Custom House, 2nd Floor, Ballard Estate, Mumbai- 400 038 as to why - 

'In short CVR 1988 or the Valuation Rules 
'• Also referred to as SCN or Notice 
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(i) the value declared by them in the said Invoice No. and bill of entry No. 299570 

dated 07.10.2002 should not be rejected under Rule 10A of the Customs Valuation 

(Determination of Price of Imported goods) Rules. 1988 and (a) The value of 'ICENWOOD' 

brand goods declared as 11,633 USS(CIF value) and Rs. 12,18,0691- (enhanced assessable 

value) should not be determined as Rs. 41,29,592/- (assessable value) in terms of Rule 5 

and 8 of the Rules ibid and (b) The Value of 'SONY' brand PCBs/Components declared as 

US$ 5208.5(CIF value) should not be determined as Rs. 18,27,707/- in terms of Rule 8 of 

the valuation rules, as detailed in pars 8,9 and 10 above and Annexure A of the notice. 

(ii) The bill of entry should not be finally assessed on the basis of the value so 

re-ascertained and they should not be held liable to pay a differential duty of Rs. 

22,88,308/- 

iii) The said goods having re-determined Value of Rs 59,30,737/- should not be 

confiscated under Section 111(m) of the Customs Act, 1962. 

iv) penalty should not be imposed under Section 112 of Customs Act 1962; 

v) As the goods have already been released against PD Bond/Bank Guarantee of Rs. 

25,30,000/-, why the differential duty, fine and penalty if any should not be recovered from 

the said guarantee. 

Record of Personal Hearing 

17. Personal Hearing Memorandums dated 18.10.2022 and 21.11.2022 were issued to 

Noticees-1 & 2 to appear on 01.11.2022 and 25.11.2022 respectively. Representative of the 

noticees Shri Roshil Nichani, Advocate attended the same. 

Summary of submissions of Noticees-1 & 2 

18. Shri Roshil Nichani, Advocate, representative of Noticees-1 & 2 submitted their 

submission dated 01.11.2022 & 24.11.2022 on 'Jurisdiction of DRI officers to issue SCN' 

and 'on merits of the case' respectively. 

18.1 Noticees-1 & 2 submitted their submissions on the following points:- 

(1) 
	

Jurisdiction of DRI Officers to issue SCN. 
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(a) 	Issue of the jurisdiction of the DRI to issue SCNs for finalisation of assessment is 

yet pending consideration before the higher courts and has not been settled. The Hon'ble 

Delhi High Court, vide its judgment in Mangali Impex v. Union of India, 2016 (335) ELT 

605 (Del.), held that the Department cannot rely upon Section 28(11) of the Act to validate 

SCNs or proceedings pursuant thereto in relation to non-levy, short-levy etc. for the period 

prior to 08.04.2011. The Union of India, subsequently, filed Special Leave Petition (Civil) 

No.24873 / 2016 before the Hon'ble Supreme Court against the said judgment. The Court, 

while granting leave in the said SLP filed by the Department, stayed the operation of the 

said judgment, which has been reported in 2016 (339) ELT A49 (SC). In other words, the 

question as to whether the DRI is the 'proper officer' within the meaning of Section 2(34) 

of the Act is yet pending consideration before the Hon'ble Supreme Court. Subsequently, 

the Hon'ble Supreme Court, in Canon India Pvt. Ltd. v. CC, 2021 (376) ELT 3 (SC), after 

referring to various decisions, held that DRI officers were not 'proper officers' within the 

meaning of Section 2(34) of the Act and consequently held that the proceedings initiated 

by the Additional Director General (ADG), DRI was without authority of law. The 

Department, vide Review Petition Nos.400-403/202I, sought review of the said decision, 

which is yet pending consideration by the Hon'ble Supreme Court. The legislature, in 

order to remove the basis of the judgment of Canon India, retrospectively amended the Act 

so as to make the officers of DRI as 'proper officers' and put them at par with the customs 

officers. In other words, through the Finance Act, 2022, vide Section 97 thereof, the 

Legislature retrospectively sought to include officers of the DRI as 'proper officers' within 

the meaning of Section 2(34) of the Act. The said retrospective provisions introduced in 

the Customs Act, vide the Finance Act, 2022 have also been challenged before the Hon'ble 

Delhi High Court on the ground that though it is open for the Legislature to amend the Act 

retrospectively to make a judgment of the Court ineffective, however, it is not open to the 

Legislature to straightaway say that the judgment of a Court shall be deemed to be 

ineffective and the interpretation of law shall be otherwise than as declared by the Court. 

From the above, the issue as to whether the officers of DR1 are 'proper officers' within the 

meaning of Section 2(34) of the Act for the purpose of issuing SCNs, is yet to be decided 

by the Hon'ble Supreme Court and by the Hon'ble Delhi High Court (to the extent of 

challenge pertaining to the retrospective provisions made by the Finance Act, 2022). It is, 

therefore, requested that the adjudication of the captioned notice be kept in abeyance in 

order to give full effect to the CESTAT's order dated 02.05.2018 until the said issue is 

finally decided by the Hon'ble Supreme Court and Delhi High Court. 

(ii) 	Declared value already having been enhanced, notice could not have been 

issued: 

(a) 	The notice, in pars 2 thereof, admits that after the filing of the Bill of Entry, our 

initial declared value of Rs.8,18,472/- was loaded and the same was enhanced to 
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Rs.14,73,734/- by the proper officer. The duty was assessed with reference to the loaded 

/enhanced value. This assessment order was not challenged by the Revenue by way of 

review and therefore the Notice could not have been issued without first taking steps to 

challenge the assessments made on the Bills of Entry. 

(b) 	In other words, once the assessment order had become final, no SCN could have 

been issued. Reliance is placed upon the decision of this Hon'ble Tribunal in the case of 

CC v. Lord Shiva Overseas, 2005 (181) ELT 213 (T) and Agarwal Metals & Alloys v. CC, 

2021 (278) ELT 155 (T) for the same. We also rely upon the judgment of the Hon'ble 

Tribunal in Naresh Kumar v. CC, 2017 (357) ELT 383 (T) wherein, in the context of 

import of mixed lot of goods, it was held that since the first enhanced value was accepted 

and paid, there was no reason to further reject the assessed value and again enhance the 

transaction value of goods. 

(iii) Notice could not have been issued when the Bill of Entry was provisionally 

assessed:- 

(a) 	The Notice also contains a proposal to finally assess the Bill of Entry based on the 

re-ascertained values and consequently, makes a differential duty demand of 

Rs.22,88,308/-. We submit that the captioned Notice could not have been issued to us when 

the Bill of Entry filed by us was provisionally assessed, without there having been any 

final assessment in respect thereof. It is settled law that Section 28 read with Section 124 of 

the Act deals with the recovery of duty not levied or short levied etc. In order to invoke 

these provisions, the duty must either not be levied or short levied. No Notice for short 

levy / non-levy can be issued when there is no final assessment of the Bill of Entry since it 

is only after this exercise that there can be any determination of short levy or non-levy. 

Reliance is placed upon the judgment of the Hon'ble Supreme Court in Commissioner v. 

ITC Ltd., 2006 (203) ELT 532 (SC) and of the Hon'ble Calcutta High Court in Jain 

International v. CC, 2019 (366) ELT 74 (Cal.). The Notice is liable to be withdrawn for this 

reason also. 

(iv) Valuation of the stock lot goods is required to be done on the basis of 

transaction value 

(a) 	No evidence has, however, been produced by the DRI to show that the goods were 

not bought on stock lot basis or to the effect that the goods purchased by us were of prime 

quality / latest models. Also there is nothing on record to show that the transaction value 

which has been entered into between us and the supplier can be discarded. The goods 

which were imported were purchased as stock lot on as is where is basis and the 

transaction value, which is the contract value between the parties, cannot be rejected 
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merely because the same was purchased as stock lot. We rely upon the judgment of the 

Hon'ble Tribunal in Kelvin Infotech P. Ltd. v. CC, 2015 (316) ELT 146 (T) and Hindustan 

Pencils Ltd. v. CC, 1999 (108) ELT 307 (T) for the same. 

(v) 	Prices of contemporaneous imports being available during the relevant period 

- declared values cannot he enhanced 

(a) DRI ought to have conducted investigations as to the existence of contemporaneous 

imports into India. There is no evidence whatsoever on record to suggest, let alone prove, 

that the DRI made efforts to first find out the values at which contemporaneous imports 

were made. 

(b) Now we are providing the list of contemporaneous imports to prove our bona fides, 

which clearly shows that imports of similar / identical goods were made by other importers 

near about the same values at which the goods were imported by us. The said list is 

annexed to the present reply as "Exhibit-A". The same contains invoices, Bills of Entry, 

packing lists etc. of other importers. For instance, serial no.13 of the said list shows the 

import of Kcnwood CD changer (model no.KDC-717) by M/s Echo Vision Electronics at 

$25 (200 units). This is evidenced from Bill of Entry No.350703 dated 22.04.2003. We had 

shown the declared value of $15 and assessable value of $30. The DRI has, however, on 

the basis of Nippon's letter dated 12.11.2002, assigned a value of $97.29 to the same 

goods, which is without any basis. 

(vi) Values cannot be enhanced merely because certain discrepancies may have 

been found in the import documents 

(a) 	Our values cannot be rejected merely because the brand of the goods imported by 

us may not have been declared in the invoice, though the Notice admits the fact that the 

brand was declared in the packing list and Bill of Entry. Further, the values can also not be 

rejected because the Revenue may have found a discrepancy in the description of the goods 

in the Bill of Entry vis-a-vis the packing list. It is submitted that even if there is any 

discrepancy, the same is nothing but technical in nature and values cannot be enhanced 

only on this basis. Reliance is placed upon Kelvin Infotech P. Ltd. v. CC, 2015 (316) ELT 

146 (r) for the same. 

040 Undervaluation, if any, is required to be proved with evidence 

(a) 	It is submitted that for the DRI to prove undervaluation in terms of the CVR and 

the settled law, they are required to prove, with evidence, existence of various 

circumstances such as flow back of funds from the foreign supplier, existence of parallel 

invoices, extra payments to foreign suppliers through hawala etc. None of these 

circumstances have been brought out in the facts of the present case. Further, even Mr. 
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Gajra was never questioned about the existence of such circumstances. In other words, in 

the absence of any iota of evidence to prove the charge of undervaluation, the declared 

values cannot be enhanced. Reliance is placed upon the judgment of the Hon'ble Tribunal 

in Classic Marbles Co. Pvt. Ltd. v. CC, 2020-TIOL-1422-CESTAT-MUM for the same. 

(viii) Valuation of tenwood' goods imported by us 

(1) 
	

Valuation of Cassette receivers, CD changers etc.: 

(a) It is submitted that admittedly, Nippon has not imported any models except 

KDC-717, as is evident from Nippon's letter dated 12.11.2002. In the absence of actual 

imports at the prices quoted by Kcnwood to Nippon, such prices cannot be relied upon 

under Section 14 of the Act read with the CVR since Rules 5 and 6 of CVR deal with cases 

of actual imports of identical / similar goods. 

(b) Further, Rule 8 of the CVR cannot be arbitrarily and unreasonable invoked since, in 

order to resort to the residual method, the assessable value can only be based on the prices 

at which such like (identical or similar) goods are imported. It cannot be based on fictional 

prices, at which no imports have taken place. In fact, Rule 8 of the CVR expressly 

prohibits determination of values on the basis of fictional prices, i.e. prices at which no 

imports have taken place. 

(c) It is submitted that in any event, the prices at which Nippon imported the goods as a 

sole distributor cannot be compared to the priccs at which we imported the goods, since the 

goods imported by us were on a stock lot basis. 

(ii) 	Valuation of PCBs imported by us: 

(a) Furthermore, even insofar as the valuation of PCBs are concerned, the prices 

furnished by Nippon under various invoices and Bills of Entry cannot be relied upon. The 

Bills of Entry furnished by Nippon show that the same is in respect of different model 

numbers from those imported by us. In other words, the invoices and Bill of Entry 

pertaining to those invoices furnished by Nippon are in respect of PCB model no. KRC 

283-489 whereas we have imported model nos. KRC 265, 365 and 665. 

(b) The said invoices and Bills of Entry cannot be relied upon for enhancing our 

declared values since there is no material on record to show that PCBs having model nos. 

KRC 265, 365 and 665 imported by us are similar to the model no.KRC 283/489 in respect 

of which prices have been furnished by Nippon. Since the imports made by Nippon are not 

contemporaneous imports, the prices furnished by them cannot be relied upon. In other 

words, the invoices and Bills of Entry furnished by Nippon are not relevant and cannot be 

relied upon for enhancing the declared values. 
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(in) Method of valuation of PCBs adopted in Notice is incorrect: 

(a) 	The method adopted by the Notice to determine the value of the goods imported by 

us is concerned, there is no basis for assuming or presuming that the CIF price of model 

nos. KRC 265, 365 and 665 is 47% of the CIF value of the complete unit. Such a method 

to determine the values is alien to Section 14 of the Act and the CVR. The law does not 

provide for such a method of valuation. To say the least, such method of determining the 

values is nothing but fictitious and arbitrary, which is expressly prohibited under Rule 8 of 

the CVR. 

(ix) Valuation of 'Sony' goods imported In us 

(a) It is submitted that the value of Sony goods is sought to be re-determined by 

adopting the method of taking the value of complete articles and thereafter, taking the 

percentage of the value of complete articles as the value of the components imported by us. 

This is on the basis that according to Sony India, the manufacturers of Sony brand articles, 

i.e. Sony Malaysia, does not sell mounted PCBs. 

(b) It is submitted that the method of determining the price of PCBs based on the 

alleged ratio thereof to the total cost of production of the cassette player / music system is 

arbitrary and alien to the provisions of Section 14 of the Act read with the CVR. The value 

of items cannot be determined based on the ratio thereof to the cost of production of the 

complete article. Such a method is unknown to law. 

(c) Further, without the Notice having made any efforts to find out the price of 

contemporaneous goods under Rules 5 and 6 of the CVR, the Notice could not 

straightaway apply Rule 8 of the CVR (residual method) for determination of the values. In 

other words, the Revenue was required to show that efforts were made to find out 

contemporaneous imports at higher prices, failing which there is absolutely no warrant or 

justification for determining the value of these goods based on inquiries with Sony India. 

As has been explained in the previous paragraphs, since the prices of contemporaneous 

imports were available (as shown in Exhibit-A to the present reply), the question of 

resorting to Rule 8 of the CVR does not arise. Reliance is placed upon the judgment of the 

Hon'ble Supreme Court in the case of Commissioner of Customs, Calcutta v. South India 

Television (P) Ltd., reported in 2007 (214) E.L.T. 3 (S.C.) for the same. 

(x) 	Internet prices cannot be relied upon to enhance declared values 

(a) 	The Revenue has further, in pars 10 of the Notice, relied upon prices from the 

website/intemet to enhance the declared values. At the outset, we submit that such prices 

cannot be relied upon to enhance the declared values. Reliance is placed upon the 

judgments of Aggarwal Distributors (P) Ltd. v. CC, 2000 (117) ELT 49 (T), affirmed by 

• 
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the Hon'ble Supreme Court in 2000 (122) ELT A121 (SC) and Naresh Lokumal Serai v. 

CC, 2006 (203) ELT 580 (1), as affirmed by the Hon'ble Supreme Court in 2010 (256) 

ELT Al9 (SC). 

(xl) Non-availability of Price I ist/quotation of the manufacturer k not a ground 

for enhancement of declared valtm 

(a) The Notice has, in pare 14 thereof, drawn an adverse inference against us on the 

ground that Mr. Gajra was not able to produce the manufacturer's invoices/manufacturer's 

price list, as a result of which the declared values were liable to be rejected in terms of the 

CVR. We submit that the declared values, in the present case, could not have been 

enhanced merely because the Mr. Gajra could not produce the manufacturer's 

invoices/manufacturer's price list. The same is irrelevant for the determination of the 

values since the goods, in the first place, were not imported from the manufacturer but 

from a trader based in Dubai. Merely because the goods are purchased from a trader and 

not the manufacturer, in the normal course of business, does not mean that the goods 

imported by us cease to be a stock lot. Reliance is placed upon Naresh Kumar (supra) for 

the same. 

(b) Even otherwise, the manufacturer's price list is no more than a general quotation 

because such manufacturer is not precluded from providing discounts from the prices 

mentioned in the such price list, which may be fora variety of reasons such as distress sale, 

stock clearance etc. Reliance is placed upon the judgment of the Hon'ble Supreme Court in 

Eicher Tractors Ltd. v. CC, 2000 (122) ELT 321 (SC) and of the Hon'ble Tribunal in Auto 

& Hardware Enterprises v. CC, 2003 (151) ELT 330 ('T). 

(xii) Goods cannot be confiscated under Section 111(m) of the Act 

(a) 	For the reasons stated above, we submit that since the goods correspond in respect 

of value with the entry made under Section 46 of the Act, no confiscation is warranted 

under the provisions thereof. No confiscation can be made since we had rightly declared 

the values and there was no undervaluation whatsoever, as has been explained above. 

(xiii) Penalty cannot be imposed under Section 112 of the Act 

(a) 	We submit that as has been explained in the foregoing paragraphs since we have not 

done any act or omitted to do any Act or omission which have rendered the goods imported 

by us liable to confiscation under Section I 1 I of the Act, the question of imposition of 

penalty does not arise. 

(xiv) Review of Assessment Order before issuance of the Notice. 

• 
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(a) 	The Notice, in pan 2 thereof, admits that after the filing of the Bill of Entry, our 

initial declared value of Rs.8,18,472/- was loaded and the same was enhanced to 

Rs.14,73,734/- by the proper officer. The duty was assessed with reference to the 

loaded/enhanced value. This assessment order was not challenged by the Revenue by way 

of review and therefore the Notice could not have been issued without first taking steps to 

challenge the assessments made on the Bills of Entry. In other words, once the assessment 

order had become final, no SCN could have been issued. Reliance is placed upon the 

decision of this Hon'ble Tribunal in the case of CC v. Lord Shiva Overseas, 2005 (181) 

ELT 213 (1) and Agarwal Metals & Alloys v. CC, 2021 (278) ELT 155 (T) for the same. 

We also rely upon the judgment of the Hon'ble Tribunal in Naresh Kumar v. CC, 2017 

(357) ELT 383 (1) wherein, in the context of the import of mixed lot of goods, it was held 

that since the first enhanced value was accepted and paid, there was no reason to further 

reject the assessed value and again enhance the transaction value of goods. The Notice is, 

therefore, liable to be withdrawn on this ground alone. 

(xv) Issuance of the Notice when the Bill of Entry was provisionally assessed. 

(a) 	It is submitted that the Notice also contains a proposal to finally assess the Bill of 

Entry based on the re-ascertained values and consequently, makes a differential duty 

demand of Rs.22,88,308/-. We submit that the captioned Notice could not have been issued 

to us when the Bill of Entry filed by us was provisionally assessed, without there having 

been any final assessment in respect thereof. It is settled law that Section 28 read with 

Section 124 of the Act deals with the recovery of duty not levied or short levied etc. In 

order to invoke these provisions, the duty must either not be levied or short levied. No 

Notice for short levy / non-levy can be issued when there is no final assessment of the Bill 

of Entry since it is only after this exercise that there can be any determination of short levy 

or non-levy. Reliance is placed upon the judgment of the Hon'ble Supreme Court in 

Commissioner v. ITC Ltd., 2006 (203) ELT 532 (SC) and of the Hon'ble Calcutta High 

Court in Jain International v. CC, 2019 (366) ELT 74 (Cal.). 

(xvi) Valuation of Goods. 

(a) 	There is nothing on record to show that the transaction value which has been 

entered into between us and the supplier can be discarded. The goods which were imported 

were purchased as a stock lot on as is where is basis and the transaction value, which is the 

contract value between the parties, cannot be rejected merely because the same was 

purchased as a stock lot. In the present case, the offer was made by the supplier during 

Diwali (of the year 2002), which is a season when high discounts are offered. Since we 

were purchasing an entire stock lot which consists of many goods of different brands sold 

i 
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together, we were offered a quantity discount on further negotiation since higher quantities 

of goods were bought by us. Merely because there may have been import of a single 

consignment of similar models of electronic goods at higher prices by other parties is no 

ground to reject our transaction value since the values, in such cases, are not comparable. 

We rely upon the judgment of the Hon'ble Tribunal in Kelvin Infotech P. Ltd. v. CC, 2015 

(316) ELT 146 (T) and Hindustan Pencils Ltd. v. CC, 1999 (108) ELT 307 (T) for the 

same. 

(b) Prices of contemporaneous imports being available during the relevant period, the 

declared values could not have been enhanced. There is no evidence whatsoever on record 

to suggest, let alone prove, that the DRI made efforts to fast find out the values at which 

contemporaneous imports were made. We are now providing the list of contemporaneous 

imports to prove our bona fides, which clearly shows that imports of similar / identical 

goods were made by other importers near about the same values at which the goods were 

imported by us. The said list is annexed to the present reply as "Exhibit-A". The same 

contains invoices, Bills of Entry, packing lists etc. of other importers. For instance, serial 

no.13 of the said list shows the import of Kenwood CD changer (model no.KDC-717) by 

M/s Echo Vision Electronics at $25 (200 units). This is evidenced from Bill of Entry 

No.350703 dated 22.04.2003. We had shown the declared value of $15 and assessable 

value of $30. The DRI has, however, on the basis of Nippon's letter dated 12.11.2002, 

assigned a value of S97.29 to the same goods, which is without any basis. 

(c) Values cannot be enhanced merely because certain discrepancies may have been 

found in the import documents. 

X11211SiC111itaindingS 

19. The present SCN dated 08.01.2004 was issued to the following 02 noticees: 

Noticee-1: M/s Japonica International 

Noticee-2: Shri Premkumar Gajra (Director: M/s Japonica International) 

20. The said SCN was adjudicated in the first round by Commissioner of Customs 

(Import), Mumbai vide Order in Original No. 66/2006/CAUCC(1)AKP dated 28.03.2006 

in respect of Noticees-1 & 2. Noticees-1 & 2 preferred an appeal in the Hon'ble CESTAT 

against the said 010. Hon'ble CESTAT vide Order No. A/86253-86254/2018 dated 

02/05/2018 remanded back the matter to Adjudicating Authority with the directions that 

"considering the criticality of competence to issue show cause notice, the ends of justice 

will be appropriately met if the impugned order is set aside and the matter remanded back 

to the adjudicating authority to be decided afresh qfier the question ofjurisdiction of 

• 
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officers of Directorate of Revenue Intelligence to issue notice for finalisation of assessment 

is settled". Therefore, in view of the above and pursuance of the said Hon'ble CESTAT 

order, the present SCN is before me for afresh adjudication in respect of Noticees-1 & 2. 

21. 	Personal bearings have been duly conducted with both the noticees. I have gone 

through the said Show Cause Notice, case records and replies/submissions of the noticees 

made during the personal hearings. 

22. The said SCN was issued by ADG, DRI Mumbai Zonal Unit alleges undervaluation 

in import of electronic goods imported at Mumbai port vide Bill of Entry No. 299570 dated 

07.10.2002 by M/s Japonica International Pvt. Ltd. 1 find that the following issues arise for 

determination in this adjudication: 

i. Issue of the jurisdiction of DRI officers to issue SCN. 

ii. Review of Assessment Order before issuance of the Notice. 

iii. Issuance of the Notice when the Bill of Entry was provisionally 

assessed. 

iv. Rejection and Re-determination of the value of the goods imported by 

M/s Japonica International Pvt. Ltd. 

v. Confiscation of goods and imposition of penalty. 

23. Issue of the jurisdiction of DRI officers to issue SCN. 

23.1 Noticees have argued that the Hon'ble Supreme Court, in Canon India Pvt. Ltd." 

after referring to various decisions, held that DRI officers were not 'proper officers' within 

the meaning of Section 2(34) of the Act and consequently held that the proceedings 

initiated by the Additional Director General (ADG), DRI was without authority of law and 

further the Department, vide Review Petition Nos.400-403/2021, sought a review of the 

said decision, which is yet pending consideration by the Hon'ble Supreme Court, therefore, 

adjudication of the captioned Notice be kept in abeyance until the said issue is finally 

decided by the Hon'ble Supreme Court. 

23.2 I find that certain amendments were made in the Customs Act, 1962 vide Finance 

Act, 2022. The said amendments are reproduced hereinbelow for reference:- 

II Canon India Pvt. Ltd. v. CC. 2021 (376) ELT 3 (SC) 
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87. For section 3 of the Customs Act, the following section shall be substituted, 

namely:— Classes of officers of customs. "3. There shall be the following classes 

of officers of customs, namely:— 

(a) Principal Chief Commissioner of Customs or Principal Chief Commissioner of 

Customs (Preventive) or Principal Director General of Revenue Intelligence; 

(b) Chief Commissioner of Customs or Chief Commissioner of Customs 

(Preventive) or Director General of Revenue Intelligence; 

(c) Principal Commissioner of Customs or Principal Commissioner of Customs 

(Preventive) or Principal Additional Director General of Revenue Intelligence or 

Principal Commissioner of Customs (Audit); 

(d) Commissioner of Customs or Commissioner of Customs (Preventive) or 

Additional Director General of Revenue Intelligence or Commissioner of Customs 

(Audit); 

(0 Principal Commissioner of Customs (Appeals); 

(1) Commissioner of Customs (Appeals): 

(g) Additional Commissioner. of Customs or Additional Commissioner of Customs 

(Preventive) or Additional Director of Revenue Intelligence or Additional 

Commissioner of Customs (Audit); 

(h) Joint Commissioner of Customs or Joint Commissioner of Customs (Preventive) 

or Joint Director of Revenue Intelligence or Joint Commissioner of Customs 

(Audit); 

(i) Deputy Commissioner of Customs or Deputy Commissioner of Customs 

(Preventive) or Deputy Director of Revenue Intelligence or Deputy Commissioner 

of Customs (Audit); 

0) Assistant Commissioner of Customs or Assistant Commissioner of Customs 

(Preventive) or Assistant Director of Revenue Intelligence or Assistant 

Commissioner of Customs (Audit); 

(k) such other class of officers of customs as may be appointed for the purposes of 

this Act". 

88. In section 5 of the Customs Act,— (a) after sub-section (1), the following 

sub-sections shall be inserted, namely:— "(1A) Without prejudice to the provisions 

contained in sub-section (I), the Board may, by notification, assign such functions 

as it may deem fit, to an officer of customs, who shall be the proper officer in 

relation to such functions. (1B) Within their jurisdiction assigned by the Board, the 

Principal Commissioner of Customs or Commissioner of Customs, as the case may 

be, may, by order, assign such functions. as he may deem fit, to an officer of 

customs, who shall be the proper officer in relation to such functions."; (b) otter 

sub-section (3), the following sub-sections shall be inserted, namely:— "(4) In 
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spectying the conditions and limitations referred to in sub-section (1), and in 

assigning functions under sub-section (IA), the Board may consider any one or 

more of the following criteria, including, but not limited to— (a) territorial 

jurisdiction; (b) persons or class of persons; (c) goods or class of goods; (d) cases 

or class of cases; (e) computer assigned random assignment; 09 any other criterion 

as the Board may. by notification, spec05,. 

(5) The Board may, by notification, wherever necessary or appropriate, require two 

or more officers of customs (whether or not of the same class) to have concurrent 

powers and functions to be performed under this Act ". 

97. Notwithstanding anything contained in any judgment, decree or order of any 

court, tribunal, or other authority, or in the provisions of the Customs Act 1962 

(hereinafter referred to as the Customs Act),— (i) anything done or any duty 

performed or any action taken or purported to have been taken or done under 

Chapters g VAA, VI, IX, X XI, XII, XIIA, XIII, XIV XVI and XVII of the Customs 

Act, as it stood prior to its amendment by this Act shall be deemed to have been 

validly done or performed or taken; 

(ii) any notification issued under the Customs Act for appointing or assigning 

functions to any officer shall be deemed to have been validly issued for all 

purposes, including for the purposes of section 6; 

(iii) for the purposes of this section, sections 2, 3 and 5 of the Customs Act, as 

amended by this Act, shall have and shall always be deemed to have effect for all 

purposes as if the provisions of the Customs Act, as amended by this Act, had 

been in force at all material times. 

Explanation.— For the purposes of this section, it is hereby clarified that any 

proceeding arising out of any action taken under this section and pending on the 

date of commencement of this Act shall be disposed of in accordance with the 

provisions of the Customs Act, as amended by this Act (emphasis added) 

233 In view of the aforementioned amendments in Section 3 of the Customs Act, 1962 

and validation of action taken tinder the Customs Act, 1962 vide Finance Act, 2022, I find 

that the issue of jurisdiction of DRI officers to issue SCNs under Section 28 of the Act, 

stands settled as of now. In this regard, I rely upon the judgement of the Hon'ble High 

Court in the matter of N. C. Alexender12, wherein the validity of SCNs issued by DRI was 

challenged through various writ petitions after Canon India(supra) judgement and 

enactment of the Finance Act, 2022. Hon'ble High Court while disposing of the said writ 

petitions held that pursuant to the amendment of Section 3 of the Customs Act, 1962 by 

Finance Act, 2022, officers from the Directorate of Revenue are explicitly recognized as 

Officers of Customs and Show Cause Notices issued by officers of DRI cannot be assailed 

"N. C. Alexender vs Commissioner of Customs and others-2022 (381) E.L.T. 148 (Mad.) 
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in view of validation in Section 97 of Finance Act, 2022 to pending proceedings. Relevant 

paras of the said judgement are reproduced below for reference: 

" 295. Thus, officers from Group-B who are already from the Customs 

Department can be appointed as "Officers of Customs". Similarly, the Officers of 

Directorate of Revenue Intelligence (DRI) are appointed as "Officers of Customs" 

under notification issued under Section 4(i) of the Customs Act, 1962. 

297. Further, show cause notices issued under various provisions cannot be 

stifled to legitimize evasion of Customs duty on technical grounds that the Officers 

from Directorate of Revenue Intelligence (DRI) were incompetent to issue notices 

and were not officers of customs. 

298. Insofar as completed proceedings i.e. where proceedings have been dropped 

prior to passing of Finance Act, 2022 is concerned, the proceedings cannot be 

revived. However the pending proceedings have to be decided in the light of the 

validation in Section 97 of the Finance Act, 2022. 

299. In the light of the above discussion, the challenges to the impugned show 

cause notices and the Orders-in-Original on the strength of the decision of the 

Hon 'ble Supreme Court in Canon India Private Limited v. Commissioner of 

Customs, 2021 (376) E.L.T. 3 (S.C) fail 

308. Rest of the writ petitions in Table-II challenging the impugned show cause 

notices are dismissed by directing the jurisdictional adjudicating authority to pass 

appropriate orders on merits and in accordance with law preferably within a 

period 120 days from the date of receipt of a copy of this order 

312. Pending proceedings are directed to be completed in the light of the 

validations contained in Section 97 of the Finance Act, 2022." (emphasis added) 

23.4 In view of the above, I find that the noticees argument that the said SCN be kept in 

abeyance until the said issue is finally decided by the Hon'ble Supreme Court in respect of 

Review Petition Nos.400-403/2021 filed by the Department seeking review of Canon India 

Judgement, is without any grounds or legality. 

24. Review of Assessment Order before issuance of the Notice. 

24.1 Noticees have argued that the said Bill of Entry was assessed by the proper officer 

therefore before issuing the notice the department should have challenged the assessment 

order by way of review. Noticees have also argued that declared value enhanced once 
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cannot be enhanced again. In this regard, they relied upon the case law of Naresh 

Kumar's wherein, in the context of the import of mixed lot of goods, it was held that since 

the first enhanced value was accepted and paid, there was no reason to further reject the 

assessed value and again enhance the transaction value of goods 

24.2 I find that a notice for demand of duty can be issued after the assessment of the bill 

of entry without reviewing the 'Assessment Order' if something adverse is found on 

investigation of the goods. In this regard, I reproduce hereinbelow Section 28 and Section 

124 of the Customs Act, 1962 at the relevant time: 

Section 28. Notice for payment of duties, interest, etc. - (1) When any duty has not 

been levied or has been short-levied or erroneously refunded, or when any interest 

payable has not been paid, part paid or erroneously refunded, the proper officer 

may,- 

(a) in the case of any import made by any individual for his personal use or by 

Government or by any educational, research or charitable institution or hospital, 

within one year; 

(b) in any other case. within six months. 

from the relevant date, serve notice on the person chargeable with the duty or 

interest which has not been levied or charged or which has been so short- levied or 

part paid or to whom the refund has erroneously been made, requiring him to show 

cause why he should not pay the amount specified in the notice: 

For the purposes of sub-section (1), the expression 'relevant date' means, 

(a) in case where duty is not levied, or interest is not charged, the date on which the 

proper officer makes an order for the clearance of the goods; 

(b) in a case where duty is provisionally assessed under Section 18. the date of 

adjustment of duty after the final assessment thereof 

(c) in a case where duty or interest has been erroneously refunded, the date of 

refund; 

(d) in any other case, the date of payment of duty or interest" 

Section 124. Issue of show cause notice before confiscation of goods, etc. - 

No order confiscating any goods or imposing any penalty on any person shall be 

made under this Chapter unless the owner of the goods or such person - 

" Naresh Kumar v. CC. 2017 (357) ELT 383 (T) 
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(a) is given a notice in writing informing him of the grounds on which it is proposed 

to confiscate the goods or to impose a penalty; 

(b) is given an opportunity of making a representation in writing within such 

reasonable time as may be specified in the notice against the grounds of 

confiscation or imposition ofpenalty mentioned therein; and 

(c) is given a reasonable opportunity of being heard in the mailer : 

Provided that the notice referred to in clause (a) and the representation referred to 

in clause (b) may, at the request of the person concerned be oral. 

24.3 On perusal of Section 124 above, it is very much clear that a notice under Section 

124 can be issued to the owner of the goods informing him in writing the grounds on which 

it is proposed to confiscate the goods or to impose a penalty and also I find that in Section 

124, no condition has been prescribed which links the issuance of notice in any way with 

the assessment of the goods. Therefore, it may be presumed that a notice under Section 124 

of the Act can be issued before assessment, after assessment and also when the goods are 

provisionally assessed. On perusal of Section 28 above, it can be said that a notice under 

Section 28 of the Act for payment of Customs duties not levied can be issued subsequent to 

the clearance under Section 47 of the Act. Also, I find that in Section 28 no condition has 

been prescribed that a notice can be issued only after review of 'assessment order' or 

'clearance order'. Therefore, it can be presumed that a notice under Section 28 can be 

issued without reviewing/appealing the 'Assessment Order' or 'Clearance Order' of the 

said goods. Further, in this regard, I rely upon the case laws of Commr. of Cus. vs. S.V. 

Technologies and UM v. Jain Shudh Vanaspati's  

24.4 Hon'ble Tribunal in the case of S.V. Technologies Pvt. Ltd.(supra) has held that 

'6. We have considered the arguments by Learned DR and perused the records. The short 

point to be decided is whether the First Appellate Authority was correct in holding that the 

lower authority cannot raise a demand under Section 28 of the Customs Act without first 

challenging the assessment done in the bill of entry relying on the judgment of Priya Blue 

(supra) and Flock India (supra). We find that the judgment of Priya Blue and Flock India 

of the Hon'ble Apex Court are on the point of refund claim by the assessee without 

challenging the assessment order in the bill of entry. The present case is different. It is a 

case where after assessment and clearance of the goods is completed by issue of order 

under Section 47 of the Customs Act, 1962, within the normal period of limitation, the 

Deputy Commissioner has raised a demand under Section 28. While raising the demand he 

issued a show cause notice proposing re-classification of the imported goods and gave an 

opportunity to the respondent to present their case and considered their submissions. 

" Comm. of Cus., C. Ex. & S.T.. Hyderabad-II vs. S.V. Technologies Pm. ltd.-2019 (369) E.L.T. 1631 (Tri. - Hyd.) 
L:01 v. Jam Slusdh Vanaspati-I 996 (86) E.L.T. 460 (S.C) 
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Thereafter, he confirmed the demand. The First Appellate Authority also agrees with the 

re-classification done by the Deputy Commissioner on merits. He, however, held that the 

Deputy Commissioner again raised the demand without first challenging or asking the 

Commissioner to review his own assessment of the bill of entry. This is not the ratio laid 

down by the Hon'ble Apex Court in the case of Priya Blue (supra) or Flock India (supra). 

Cases pertaining to issue of demand under Section 28 after clearance of the case under 

Section are covered by the judgment of the Hon'ble Apex Court in the case oflain Shudh 

Vanaspati Ltd., (supra) which clearly held that a demand can be raised under Section 28 

even after clearance of the case under Section 47' 

24.5 Hon'blc Supreme Court in the case of Jain Shudh Vanaspati (supra) at para 5 and 

6 has held that 'S. It is patent that a show cause notice under the provisions of Section 28 

for payment of Customs duties not levied or short-levied or erroneously refunded can be 

issued only subsequent to the clearance under Section 47 of the concerned goods. Further. 

Section 28 provides time limits for the issuance of the show cause notice thereunder 

commencing front the "relevant date"; "relevant date" is defined by sub-section (3) of 

Section 28 for the purpose of Section 28 to be the date on which the order for clearance of 

the goods has been made in a case where duty has not been levied; which is to say that the 

date upon which the permissible period begins to run is the date of the order under Section 

47. The High Court was, therefore, in error in coming to the conclusion that no show cause 

notice under Section 28 could have been issued until and unless the order under Section 47 

had been first revised under Section 130'. '6. The case of the appellants in the show 

cause notices is that the stainless steel containers in which the said oil was imported were 

banned, that the stainless steel containers were deliberately camouflaged by painting them 

to resemble mild steel containers, and that this was done with a view to enabling their 

clearance. A clearance order under Section 47 obtained by fraudulent means such as this 

it, in fact, he so) cannot debar the issuance of a show-cause notice for confiscation of 

goods under Section 124. ' 

24.6 Therefore, in view of the above, I find that a demand notice under Section 28 and 

Section 124 of the Act can be issued without reviewing / appealing the 'Assessment Order' 

and/or 'Clearance Order' respectively made under Sections 17 & 47 of the Act. 

24.7 Noticees argued that value once enhanced or loaded cannot be enhanced or loaded 

again. They relied upon the case law of Naresh Kumar(supra) and Hitaishi Fine Crafts 

Industries". In the case of Naresh Kumar, the Hon'ble Tribunal held that the first 

assessment after examination already accepted the enhancement of value, so there is no 

reason to further enhance it. In this case, the consignment consisted of various pairs and 

Hitaisbi Fine Crafts Industries Pvt Ltd Vs Commr. 20024148) ELT 364 Tribunal 
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components of the car audio system manufactured by different entities imported as stock 

lot. The brand of the various products was mentioned in the bill of entry. In the present 

case, it is on record that the brand name was not mentioned in the bill of entry and invoice 

and the goods were not declared as stock lot. The claim of stock lot is only an afterthought 

of the importer . Hence, the Naresh Kumar ratio would not apply to the present case. 

24.8 In the case of Hitaishi Fine Crafts Industries(supra), the Hon'ble Tribunal held 

that when the Commissioner had already decided a value after following the due process of 

law then a junior officer like the Additional Commissioner could not interfere with the said 

price and enhance it further. In this case, at the time of assessment, the value, as per the 

order of Commissioner of Customs was enhanced to US $ 600 per ton from US S 480 

declared and further after investigation by DM, a show-cause notice was issued on 

16-10-98 and the same was adjudicated by the Addl. Commissioner of Customs.ln the 

present case, the Commissioner of Customs did not order enhancement of value at the time 

of assessment. Therefore, I find that the facts of Hitaishi Fine Crafts Industries are different 

from the present case. 

24.9 I find that a value-enhanced or loaded at the time of assessment can be enhanced or 

loaded again if any discrepancy in respect of the subject goods is found after the first 

enhancement of the value. In this regard, I rely upon the case laws of A.G. 

Incorporation' and Union of India Vs R.C. Fabrics 

(i) Hon'ble Tribunal in A.G. Incorporation(supra) has held that '17.The Counsel for 

appellants submits that the values of the consignments were once loaded by the Customs 

Authorities at the time of import and hence the Revenue authorities cannot load it again 

through another proceeding. The said argument if made an absolute rule it can turn out to 

be one of the best means to evade customs duty with impunity. All what is required is to 

declare a substantially low price in bill of Entry and somehow get the customs officer to 

load the value a bit That single action of an appraising officer will give impunity from any 

further proceedings regarding mis-declaration of value. It appears that the provisions in 

Customs Act are not that weak to protect the interest of the state. This argument canvassed 

is not based on any provisions in statute and appears to he not consistent with Section 28 

of the Customs Act and appears to be canvassed a judge made law'. 

(ii) Hon'ble Supreme Court in Union of India Vs R.C. Fabrics (supra) held that once 

some new facts come to light on the basis of investigations past assessments can be opened 

and the case adjudicated afresh. 

17  A.G. Incorporation vs Commissioner of Customs, Delhi-2013 (287) E.L.T. 357 (11i. - Del.) 
Union of India Vs R.C. Fabrics (P) Ltd [2002(ELT)12 (SC) 
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24.10 In view of the above, I conclude that value enhanced or loaded once, can be 

enhanced or loaded again if any discrepancy in respect of the subject goods is found after 

the first enhancement of the value. 

25. 	Issuance of the Notice when the Bill of Entry was provisionally assessed. 

25.1 Noticees have argued that the notice could not have been issued to them when the 

Bill of Entry filed by them was provisionally assessed, without there having been any final 

assessment in respect thereof and noticees further argued that it is settled law that Section 

28 read with Section 124 of the Act deals with the recovery of duty not levied or short 

levied etc. In order to invoke these provisions, the duty must either not be levied or short 

levied. Noticees in this regard relied upon the case laws of ITC Ltd." and Jain 

International". 

25.2 In the case of Jain International (supra), the Department had changed its stand 

twice regarding classification of goods which were power energy drinks. In that context, 

the Tribunal held that there is no need of SCN when goods were provisionally assessed_ In 

the case of I.T.0 Ltd. (supra) which is related to the issue of manufacture of cigarettes by 

a job worker who was related to the manufacturer. Department sought to add the cost of 

corrugated fibre containers in the manufacturing cost. In this context, the Apex Court 

ruled when the central excise assessment of the goods was provisional, the SCN could not 

have been issued under Section I IA of Central Excise Act, 1944. I find that both the above 

cases were of technical nature whereas the present case is of misdeclaration and gross 

undervaluation( upto 8 to 10 times) of goods by way of not declaring the brand name of the 

goods on the bill of entry & invoice and claiming stock lot benefit even when the goods 

were never declared as stock lot at the time of import . Because of these elements of gross 

undervaluation, fraud & suppression, I find the present case to be different from ITC and 

Jain International (supra). Further, I rely upon the Judgement of the Hon'ble High Court 

in the matter of Gujarat Narmada Valley Fertilizersn. Relevant paras of the said 

judgement arc reproduced below : 

"6. Learned counsel Shri Trivedi for the petitioner, however, submitted that in the 

present case the petitioner has raised a contention not previously raised by the 

other importers namely that there has been no finalisation of the provisional 

assessment and that therefore, no duty demand could have been raised. In this 

context, lie relied on a decision of the Supreme Court in the case of Serai Kella 

Glass Works Pvt. Ltd. v. CCE, (1997) 4 SCC 641 = 1997 (91) E.L.T. 497 (S.C.) in 

which it was observed as under : 

"Commissioner vs. ITC Ltd., 2006 (203) ELT 532 (SC) 
lain International v. CC, 2019(366) ELT 74 (Cal.) 

n  Gujarat Narmada Valley Fertilizers & Chem. Ltd. vs. Commr. Of Customs-2014 (305) E.L.T. 72 (Goi.) 
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"17. Section 11-A deals with recovery of duty not levied or not paid or 

short-levied or short-paid or erroneously refunded. Proceedings under 

Section 11-A have to be commenced with a show cause notice issued within 

six months from the relevant date. 'Relevant date' has been defined under 

sub-section 3(11) to mean in a case where duty of excise is provisionally 

assessed under this Act or the rules made thereunder; the date of adjustment 

of duty after the final assessment thereof 

18. After final assessment, a copy of the order on the return filed by the 

assessee has to be sent to him. Duty has to be paid by the assessee on the 

basis of the final assessment within ten days' time from the receipt of the 

return. No question of giving any notice under Section 11-A arises in such a 

case. It is only when even after final assessment and payment of duties, it is 

found that there has been a short-levy or non-levy of duly, the Excise Officer 

is empowered to take proceedings under Section 11-A within the period of 

limitation after issuing a show cause notice. In such a case, limitation 

period will run from the date of the final assessment. The scope of Section 

11A and Rule 173-1 is quite different. In this case, the provisional 

assessment earlier made by the proper officer has been quashed and 

pursuant to the direction of the High Court, the proper officer has made the 

final assessment. No question of failure of issuance of show cause notice 

under section 1I-A arises in this case. Even otherwise, we do not find any 

infirmity in the order of the Tribunal." 

Our attention was also drawn to a decision of the Supreme Court in the case of 

Commissioner, Central Excise & Customs v. ITC Ltd., (2007) 1 SCC 62 = 2006 

(203) E.L.T. 532 (S.C.) in which relying on the decision in the case of Serai Kella 

Glass Works Pvt. Ltd. (supra) and referring to the relevant provisions of the Central 

Excise Act and the Rules thereunder, the Supreme Court observed that the amount 

becomes payable only in the event the assessee does not deposit the amount levied 

within a period of 10 days from the date of completion of the order of assessment. 

Recourse to provisional assessment is resorted to only when the conditions laid 

down therein are satisfied, viz where the assessee is found to be unable to produce 

any document or furnish any information necessary for assessment of duty on any 

excisable goods. It was, therefore, observed that : 

"24. Whereas provisional duty is levied in terms of sub-rule (1) of Rule 

9-B, final assessment is contemplated under sub-rule (5) thereof by reason 

of which the duty provisionally assessed shall be adjusted against the duty 

finally assessed and in event the duty provisionally assessed falls short of or 

is in excess of the duty finally assessed, the assessee will pay the deficiency 
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or will be entitled to a refund, as the case may be. Ultimately, thus, the 

liability of the assessee would depend upon the undertaking of exercise by 

the assessing Officer to complete the assessment proceeding as 

contemplated under the Rules." 

7. In the present case, facts are substantially different. The notice as reproduced 

hereinabove, first and foremost proposes to adopt certain classification which, in 

the opinion of the department, would be correct for the imported goods rejecting 

the classification canvassed by the petitioner. It is in this context that in para 24(1) 

of the notice calls upon the petitioner show cause why the classification of the 

imported goods under Heading 2701 19 20 should not be rejected and why the 

same should not be re-classified under the Heading 2701 12 00 of the First 

Schedule to the Customs TariffAct, 1975. Further proposals are only consequential 

in nature and includes proposal for adopting correct classification and quantifying 

the differential customs duty on 37,000 MT of coal imported by the petitioner. 

Proposal is also for recovery of the differential customs duty with interest. 

8. In our opinion, this is not a case where recovery of duty under Section 28 of the 

Act is preceded the finalisation of the classification. As a matter of fact, the very 

notice issued is for finalization of the classification on the basis of the proposal 

and the prima fade opinion of the department rejecting the classification presented 

by the petitioner. We do not find that the same is without jurisdiction. 

25.3 On perusal of the aforementioned paras, it is evident that the ratio decided in the 

matter of Gujarat Narmada Valley Fertilizers (supra) is directly applicable in the 

present case as in this case also the notice has proposed finalization of the Bill of Entry on 

the basis of re-ascertained value and recourse to provisional assessment was also done by 

the Department on the ground of valuation when the importer had not declared the brand 

name of many items in the import documents. 

25.4 Further, it is to be noted that the said Bill of Entry was once assessed on 

14/10/2002; however pursuant to the request of the DRI, MZU the status of the said Bill of 

Entry was changed from final to provisional and the goods were released provisionally 

after taking bond and BG from the importer. This was done due to ongoing investigation 

by the DRI, which was yet to be concluded. The relevant screenshots of the bill of entry arc 

shown below: 
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25.5 In view of the above, I find that the noticces claim that the notice could not have 

been issued to them when the Bill of Entry filed by them was provisionally assessed, is 

wrong and unacceptable. 

26. Rejection and Re-determination of the value of the goods imported by 

M/s Japonica International Pvt. Ltd. 

26.1 Rule 10A of the Customs Valuation (Determination of price of imported goods) 

Rules, I980 is reproduced hereinbelow for reference: 

110A. Rejection of declared value. — (I) When the proper officer has reason to 

doubt the truth or accuracy of the value declared in relation to any imported goods, 

he may ask the importer of such goods to furnish further information including 

documents or other evidence and if, after receiving such further information, or in 

"Also referred to w CVR 1988 or the valuation rules 
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the absence of a response of such importer; the proper officer still has reasonable 

doubt about the truth or accuracy of the value so declared, it shall be deemed that 

the value of such imported goods cannot be determined under the provisions of 

sub-rule (1) of rule a 

26.2 On perusal of the aforementioned Rule I OA, it can be inferred that when the proper 

officer has reasonable doubt about the truth or accuracy of the value so declared, it shall be 

considered that the value of said imported goods cannot be ascertained in accordance with 

the provisions set forth in sub-rule (1) of Rule 4 of the CVR 1988. 

26.3 In the present case, the relevant invoice having no. JGF/1173/02 dated 24.9.2002 

does not mention the brand name of all the products. There was a mismatch between the 

particulars of various items declared in the invoice, bill of entry and the packing list. The 

brand name has been mentioned only in the case of goods of Kenwood make. There is no 

mention of the brand name in respect of stuffed loaded printed circuit boards (PCBs). 

In the case of stuffed PCBs for the Car Radio Cassette player, the invoice indicates the 

quantity as 750 implying thereby that it relates to a single model, whereas in the packing 

list, the said quantity of 750 is made up of stuffed PCBs of 03 different models of 

Kenwood Car Stereo, namely Model KRC -265(300 Pcs), KRC 365(300 pcs) and KRC -

665(150 pcs). Further, 99 stuffed PCBs were declared in the B/E as those meant for the 

Hi-Fi Music System of Sony Model MHCRV6. The brand details were not mentioned in 

the Invoice for the said item however in the packing list these 99 pcs were mentioned of a 

Sony VCD player Model MHCRV7, not of a Hi-Fi Music system. Similarly, for the 200 

sets of stuffed PCBs indicated in the invoice, the B/E was filed showing it to be of Hi Fi 

Music System of Sony Brand Model MHCRV6, whereas, as per the packing list, these 

were again found to be of VCD players of 03 different models. Further, in the Bill of Entry 

the stuffed PCBs were declared in numbers or pieces whereas, as per the packing list they 

were declared in sets of 3,5, 6 and 7. Thus, the invoice did not indicate the correct/full 

particulars of the goods and, therefore, it was liable to be rejected. In this regard. I rely 

upon the case laws of Vikas Shipping Agency", Collector of Customs Madras Vs 

Universal Synthetics', Prasant Glassware Pvt Ltd." and Mohan Sales India' and 

Collector of Customs vs Sanjay Chandiram". 

(i) 	In Vikas Shipping Agency(supra), it was decided that once goods are 

misdeclared, department has a right to reject transaction value and revalue them. 

2.3 

 

Vikas Shipping Agency vs CC. Mumbai -2005(185) ELT95(Tri-Mum) 
'Collector of Customs Madras Vs Universal Synthetics [2000 (117) ELT 534 (SC) 

Prasant Glassware Pvt Ltd Vs Collector-1996 (87) ELT 518 (nib) 
2' Mohan Sales India vs Commr. CX.. Mumbai reported in 2004(170)ELT 552(Tri-Delhi) 
" Collector of Customs vs Sanjay Chandiram 1995(77)ELT24I (SC) 
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(ii) In Collector of Customs Madras Vs Universal Synthetics, it was decided 

that in the absence of particulars like index number and strength of the imported goods, 

Ike transaction value can be rejected and the appropriate value can be placed on the 

imported goods. 

(iii) In Prasant Glassware Pvt Ltd.(supra), it was decided that the value to be 

attached to invoice price may depend on a variety of circumstances. Inadequate, 

incomplete or incorrect or misleading description may affect the reliability of the invoice 

price. It must be appreciated that customs authorities do not inspect and examine all the 

goods imported and conduct only sample checks. Incorrect. inadequate or incomplete 

description in cases where the goods are not inspected and checked may mislead customs 

officers. It may depending on the facts and circumstances, also indicate a deliberate design 

to suppress the true state of affairs and to mislead customs officers. In such cases the 

invoice and the price declared in the invoice will have wry little weight and the 

Department is not required to show that the invoice price is defective and cannot be 

accepted and the same has been affirmed by the Hon'ble Supreme Court'''. 

(iv) In Mohan Sales India (supra), it was decided that the documents 

produced by the appellant could be taken only as issued with vague particulars to facilitate 

misdeclaration of the goods and under-valuation. Customs authorities were therefore, 

entirely justified in rejecting the declared value and in re-assessing the goods based on the 

prices noted by them. 

(v) In Collector of Customs vs Sanjay Chandiram (supra), it was decided 

that the transaction value of goods is not acceptable when the certificate of origin of the 

goods is found to be false or forged. 

26.4 Noticees have argued that non-availability of the price list / quotation of the 

manufacturer is not a ground for enhancement of declared values and in this regard they 

relied upon the case laws of Eicher Tractors Ltd.'s and Auto & Hardware 

Enterprises". 

26.5 I find that the importer did not provide an accurate description of the goods on the 

invoice, packing list, and bill of entry; therefore they were repeatedly asked to submit the 

manufacturer's invoice/price list. Despite multiple requests, the importer failed to produce 

the requested documents. In Eicher Tractors supra there was no misdeclaration of the 

goods imported , it was one time sale of 5 year old stock and no reason was given by the 

AC for rejecting the transaction value. In those circumstances , the Hon'ble Apex Court 

n 1997 (89) E.L.T. A179 (S.C) 
n  Eicher Tractors Ltd. v. CC. 2000 (122) ELT 321 (SC) 
n  Auto & Hardware Enterprises v, CC 2003 (151) ELT 330 (Triblidum) 
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ruled that existence of the price list of the foreign manufacturer cannot be the sole reason 

to reject the transaction value. In the present case, there is clear misdeclaration of the 

goods as discussed in para 26.3 above. Therefore, the ratio of Eicher Tractors Ltd. is not 

applicable to the present case. 

26.6 Further, in the case of Auto & Hardware Enterprises (supra) , the Hon'ble 

Tribunal observed "4. We note the contention of the Departmental Representative that the 

provisions of Rule 10A of the Customs Valuation Rules will apply This rule will apply 

where the assessing officer has reason to doubt the' correctness of the transaction value. 

Such a doubt that he raises therefore must be based on some reason. We agree that a 

quotation of the manufacturer showing its factoty F.O.B. prices to be higher than the 

declared value may constitute a reason to doubt the value declared by the importer. This 

however would not be conclusive evidence of the incorrectness of that value. The proper 

officer would be at liberty to call upon the importer to _tarnish further information or 

evidence. We therefore leave it to the Commissioner to entertain this line and value in 

accordance with law" Thus in Auto & Hardware Enterprises, the manufacturer's 

quotation was available which was showing F.O.B. prices to be higher than the declared 

value and on the basis of the same, the Hon'ble Tribunal observed that it may be a reason 

to doubt the value declared by the importer. However, in the present case, the importer, 

despite multiple requests failed to produce the same. This sets it apart from the case relied 

upon by the noticees. 

26.7 	I find that the Hon'ble Apex Court in the case of CC vs Shibani Engineering 

Systems' has held that if the transaction value is ridiculously low and totally unrealistic 

the same can be rejected, if the price list of manufacturer is not produced. In this case also 

the manufacturer's price/invoice was not produced even though it was specifically asked 

for and also the declared prices/transaction values were barely 10 to 15% of the actual 

prices. (refer Table-4 above). 

26.8 In view of the above, I find that as there are reasons to doubt the truth or accuracy 

of the value so declared by the importer therefore the same is liable for rejection under 

Rule 10A of CVR 1988. 

26.9 Noticees on the point of redetermination of value argued that:- 

(a) 	Valuation of the stock lot goods is required to be done on the basis of the 

transaction value and placed reliance upon the case laws of Kelvin Infotech P. Ltd.32  and 

Hindustan Pencils Ltd.33  

31  Collector of Customs, Bombay Shibani vs Shibani Engineering Systems [1996(86)ELT453(SC)J 
)2  Kelvin Infotech P. Ltd. v. CC, 2015 (316) ELT 146 (1) 
" Hindustan Pencils Ltd. v. CC, 1999 (108) ELT 307 (1) 
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(b) Quotations cannot be utilized for valuation purposes. In this regard they 

relied upon the case law of Puja Poly Plastics Pvt Ltd? 

(c) Prices of contemporaneous imports being available during the relevant 

period - declared values cannot be enhanced. 

(d) Internet prices cannot be relied upon to enhance declared values and placed 

reliance upon the case laws of Aggarwal Distributors (P) Ltd 3S, Naresh Lokumal 

Serai36. 

(e) In the Valuation of 'Sony' goods imported by them, the question of 

resorting to Rule 8 of the CVR does not arise since the prices of contemporaneous imports 

were available and placed reliance upon the case law of Commissioner of Customs, 

Calcutta v. South India Television (P) Ltd.". 

26.10 Ratio of Kelvin Infotech(supra) is that value of stock lot of goods has to be done 

on the basis of contract entered into between supplier and importer and the ratio of 

Hindustan Pencils(supra) is that once it is accepted as stock lot, it is an accepted 

commercial practice in the international transactions, the price will be treated at a reduced 

one due to very nature of distressed sale. I find that in these cases there was a contract / 

letter between supplier and importer and in the said contract / letter it was mentioned 

that goods are stock lot 'as is where is basis' and the copy of the said contract / letter 

was provided to the department at the time of clearance of the goods. However, in the 

present case, the noticees did not produce any contract I letter which states that the 

goods will be imported in stock lot 'as is where is basis' and also the importer did not 

mention nowhere in the invoice, packing list and bin of entry that the imported goods 

are stock lot 'as is where is basis'. Copy of B/E, Invoice and Packing List are 

reproduced hereinbelow for reference : 

• Puja Poly Plastics Pvt Ltd vs Commissioner of Customs, Calcutta.2001(131)ELT200(T) 
• Aggarwal Distributors (P) Ltd. v. CC, 2000 (117) ELT 49 (T) 
• Naresh Lokumal Serai v. CC. 2006 (203) ELT 580 (T) 
' Commissioner of Customs, Calcutta v. South India Television (P) Ltd.-2007 (214) E.L.T. 3 (S.C.) 
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26.11 On perusal of the above, it can be said that, the importer in the present case 

nowhere mentioned that goods are stock lot and also did not produce any documents which 

proves that the said goods arc stock lot. Therefore, in view of the above, I find that the case 

laws of Kelvin Infotech and Hindustan Pencils supra do not help the noticees. 

26.12 Noticees argued that quotations cannot be utilized for valuation purposes. In this 

regard they relied upon the case law of Puja Poly Plastics Pvt Ltd.'s. Ratio of Puja Poly 

Plastics(supra) is that quotations cannot be a basis for enhancement of assessable value 

and the invoice price has to be first discarded before the declared value can be enhanced. 

In the instant case, clear grounds have been given for rejection of the invoice price as 

discussed above. 1 fmd that in the present case, the SCN has proposed valuation of goods 

of 'Sony Brand' and 'Kenwood Brand' on the basis of prices obtained from Nils Sony 

India Pvt. Ltd. and M/s Nippon Audiotronies (Sole distributor of 'Kenwood' in India), who 

are responsible for marketing 'Sony Brand' and 'Kenwood Brand' products across India 

Puja Poly Plastics Pvt Ltd vs Commissioner of Customs, Calcutta-2001(131)ELT200(f) 
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respectively. It is important to note that the prices provided by M/s Sony India and M/s 

Nippon Audiotronix, are not just quotations, but they are the actual manufacturing / FOB 

prices of the imported goods. As M/s Sony India and M/s M/s Nippon Audiotronix both 

manufacture and market the goods, prices provided by them can be relied upon for the 

valuation of the imported goods. In this regard, I rely upon the case laws of Sharp 

Business Machines Pvt Ltd.", Pan Asia Enterprises', Hind Industries's', HCL Office 

Automation' and Mytri Enterprises'. 

(i) Hon'blc Supreme Court in Sharp Business Machines Pvt Ltd. (supra) held that 

there is nothing wrong if value for the purpose of Customs duty is determined on the basis 

of quotations, specially when the supplier has been the authorised Agent of the 

manufacturer and the prices given in the quotations were based on the prices given by the 

manufacturer. Thus, there cannot be a question of supplying the components on a lesser 

price than given by the manufacturers themselves. 

(ii) Hon'ble Tribunal in Pan Asia Enterprises (supra) held that it has already been 

well settled principle of law that quotation for identical goods can be accepted to 

determine the transaction value for the purpose of assessment under Section 14 of the 

Customs Act, 1962 read with the Customs Valuation Rules, 1988. This case was affirmed in 

Hon'ble Supreme Court". 

(iii) Hon'ble Tribunal in Hind Industries (supra) held that the value can be determined 

on the basis of the quotation. This case was maintained in Hon'ble Supreme Court's. 

(iv) Hon'ble Tribunal in HCL Office Automation (supra) held that We have heard the 

rival submissions on this issue, we find that no doubt Section 14 of the Customs Act was 

amended later; but here we are not considering the Valuation Rules. In the present case, we 

are considering the acceptability of a quotation for purpose of determining the transaction 

value. In the instant case the facts are identical only there is a longer time lag, but that 

does not make the quotation invalid inasmuch as only against that quotation the phased 

manufacturing programme was allowed and imports were effected in 1991. There is no 

evidence placed on record to show that the appellants had obtained another quotation in 

view of the time lag. !n this view of the matter, we hold that the ratio of the decision of the 

Apex Cowl in the case of Sharp Business Machines is fully applicable to the facts of the 

instant case. This case was affirmed in Hon'ble Supreme Court". 

Sharp Business Machines PA Ltd vs Collector of Customs - 1990(49)ELT640(SC) 
Pan Asia Enterprises vs Collector -1995 (79) E.L.T. 322 (Tribunal) 

41  Hind Industries vs Commissioner of Customs -1997 (90) E.L.T. 499 (Tribunal) 
42  HCL Office Automation Ltd vs Commissioner -2000 (126) E.L.T. 808 (Tribunal) 

Mytri Enterprises vs Commissioner of Customs, Mumbai -2004 (174) ELT 389 (Tri- Mumbai) 
" Pan Asia Enterprises v. Collector - 1997 (94) ELT. A59 (S.C) 

Hind Industries v. Commissioner - 1998 (99) ELT. A55 (S.C) 
HCL Office Automation Ltd. Commissioner - 2001(130) ELT A266 (S.C) 
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(v) 	Hon'ble Tribunal in Mytrl Enterprises(supra) held that 25. The Commissioner 

arrived at the value of the impugned goods on the basis of the lowest quotation offered by 

one of the dealers in Dubai and not the highest price given by other dealers. One cannot 

find fault with such a decision. This case was affirmed in the Hon'ble Supreme Court'. 

26.13 In view of the above, I find that facts of each case are unique. In the instant case, 

the prices provided by M/s Nippon Audiotronix and M/s Sony India were not only 

quotations but the actual prices at which they were themselves importing or could have 

imported the goods from thcir principals. Therefore, these were not only quotations. A 

quotation is only an offer that can be further reduced through negotiations. Since the prices 

given by M/s Audiotronix and M/s Sony India were those relating to imports from their 

principals, these prices have sanctity and are not mere quotations. Therefore, in view of the 

above, I find that the noticees argument that quotations cannot be utilized for valuation 

purposes, does not hold ground. 

26.14 Noticees-1 & 2 argued that internet prices cannot be relied upon to enhance the 

declared values. They relied upon the judgments of Agganval Distributors" and Naresh 

Lokumal Seraim. 

26.15 I find that the ratio decided by the Hon'ble Tribunal in the Agganval 

Distributors(supra) is that document displayed on internet not reliable being unsigned 

and nature of price not being indicated therein and the ratio decided in Naresb Lokumal 

Serai(supra) is that internet prices are not a reliable basis for determining value as they 

only refer to retail prices in the count!): of export and not the price for export to India. 

26.16 I find that, in the case in hand, the SCN clearly disclosed the source/website from 

where the values had been taken and also outlined the reasons for adopting it after giving a 

certain discount. Also, the nature of the price is clearly mentioned in the said document. 

The SCN has also clearly brought out that though all the articles mentioned in the website 

had not been imported into India by Sony India Pvt. Ltd, there was one particular model 

which was imported into India and its value was consistent with the price given on the 

website after giving the appropriate discount. Hence, in view of the above, I find that the 

case law of Agganval Distributors and Naresh(supra) is not applicable in the present 

case. In this regard, I rely upon the case of Mytri Enterprises' wherein the Hon'ble 

Tribunal has held that prices quoted on the website can be relied upon to establish 

undervaluation. The said case was further affirmed by the Hon'ble Supreme Courts'. In 

Mytri Enterprises v. Commissioner - 2016 (336) E.L.T. A35 (S.C.) 
ax Agganval Distributors (P) Ltd. v. CC, 2000 (117) ELT 49 (T) 

Naresh Lokumal Serai v. CC. 2006 (203) ELT 580 (T) 
"  Myzti Enterprices vs Commissioner of Customs. Mumbai -2004 (174) ELT 389 (Tri-Mumbai) 

Myth Entcrpri :cc v. Commissioner- 2016 (336) E.L.T. A35 (S.C.) 
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fact, the SCN in the instant case proposed a discount of 25% from the website prices, but 

the undersigned has allowed a discount of 50% for valuation purposes. Therefore, in view 

of the above, I find that interne prices can be relied upon for valuation purposes under 

Customs Valuation Rules. 

26.17 Rule 4 to Rule 8 of Customs Valuation (Determination of Price of Imported goods) 

Rules, 1988 are reproduced hereinbelow for reference : 

4. Transaction value. — (1) The transaction value of imported goods shall be the 

price actually paid or payable for the goods when sold for export to India, adjusted 

in accordance with the provisions of Rule 9 of these rules. 

5. Transaction value of identical goods. — (I)(a) Subject to the provisions of Rule 

3 of these rules, the value of imported goods shall be the transaction value of 

identical goods sold for export to India and imported at or about the same time as 

the goods being valued. 

6. Transaction value of similar goods — (1) Subject to the provisions of Rule 3 of 

these rules, the value of imported goods shall be the transaction value of similar 

goods sold for export to India and imported at or about the same time as the goods 

being valued. 

16A. Determination of value when transaction value is not available. — If the 

value of imported goods cannot be determined under the provisions of rules 4, 5 

and 6, the value shall be determined under the provisions of rule 7 or, when the 

value cannot be determined under that rule, under rule 7A : Provided that at the 

request of the importer, and with the approval of the proper officer, the order of 

application of rules 7 and 7A shall be reversed.] 

7. Deductive value. — (1) Subject to the provisions of Rule 3 of these rules, if the 

goods being valued or identical or similar imported goods are sold in India, in the 

condition as imported at or about the time at which the declaration for 

determination of value is presented, the value of imported goods shall be based on 

the unit price at which the imported goods or identical or similar imported goods 

are sold in the greatest aggregate quantity to persons who are not related to the 

sellers in India 

f7A. Computed value. — Subject to the provisions of rule 3, the value of imported 

goods shall be based on a computed value, which shall consist of the sum of :- 

(a) the cost or value of materials and fabrication or other processing employed in 

producing the imported goods; 
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(b) an amount for profit and general expenses equal to that usually reflected in 

sales of goods of the same class or kind as the goods being valued which am made 

by producers in the country of exportation for export to India; 

(c) the cost or value of all other expenses under sub-rule (2) of rule 9 of these 

rules] 

8. Residual method — (1) Subject to the provisions of Rule 3 of these rules, where 

the value of imported goods cannot be determined under the provisions of any of 

the preceding rules, the value shall be determined using reasonable means 

consistent with the principles and general provisions of these rules and sub-section 

(1) of Section 14 of the Customs Act, 1962 (52 of 1962) and on the basis of data 

available in India. 

26.18 1 find that the Hon'ble CESTAT remanded back the matter to decide afresh after the 

question of jurisdiction of DRI officers to issue notice. Apart from the remand issue, the 

other issues remain the same as the noticees have not presented any new submission other 

than those presented earlier. After due examination of records and noticees' submissions, I 

find myself largely in agreement with the findings of my predecessor Commissioner as 

recorded in the 1st 010 dated 28.03.2006. The findings are discussed item-wise below. 

Kenwood Brand Items  

(0 	Car Radio Cassette Player CPXM 4030: - In this case the value declared in the 

13/E was USS 23 per piece which was loaded to US$ 35 per piece by Mumbai Customs 

before the intervention of DRI. From the documents submitted by the noticees, there is no 

instance of import of this item or similar items by any other importer. As such Rules 5 and 

6 of the CVR 1988 cannot apply in this case and one has to go by the price received by M/s 

Nippon Audiotronix Pvt Ltd. from their foreign supplier at USS 202 per piece under Rule 

8. Since M/s Nippon were the sole distributors of Kenwood products in India, the price 

indicated to them by their principles would obviously be the lowest and as such this price 

cannot be ignored. The price supplied by MIs Nippon was for Indonesian origin products 

and the party's goods of Kenwood brand were also found to be of Indonesian origin at the 

time of examination. (Refer para 4 above) 

(ii) 	Car Amplifier KAC 649 S: - In this case, the assessable value declared was US$ 

13.5 per piece which was enhanced to US$ 35 per piece by Mumbai Customs before the 

intervention by the DRI. In this case too, no contemporaneous imports have been cited by 

the noticee and therefore the price of USS 92 per piece indicated by M/s Nippon 

Audiotronix has to be accepted under Rule 8. 
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(iii) Car Amplifier KAC 749 Sz- For the same reasons as mentioned in the above two 

categories, the price of US$ 107 per piece as indicated by M/s Nippon has to be accepted 

instead of the price of US$ 13.5 per piece declared by the party. 

(iv) Car CD player KDC-717:- In this case, the party has produced an invoice dt. 

14.4.2003 under which another importer, M/s Echovision Electronic, had imported 

identical goods vide B/E No 350703 dated 22.4.2003 at a declared value of US$ 25 per 

piece. However, this cannot be considered to be contemporaneous imports as it relates to a 

period of more than 06 months after the imports effected in instant case vide B/E 

No.299570 dt 7.10.2002. As such Rules 5 and 6 of the CVR 1988 cannot apply in this case 

and one has to go by the price received by M/s Nippon Audiotronix Pvt Ltd. from their 

foreign supplier at US$ 97.29 per piece. Since M/s Nippon were the sole distributors of 

Kenwood products in India the price indicated to them by their principles would obviously 

be the lowest and as such this price cannot be ignored. Hence the price of this model is 

taken as US$ 97.29 per piece under Rule 8 of the Valuation Rules. 

(v) Car Amplifier KDC 849: - On the same grounds as mentioned in respect of items 

mentioned at Sr No (i) to (iii) above, the price to be taken for this is US$ 120 per piece as 

indicated by M/s Nippon Audiotronix against the price of US$ 15 per piece declared by the 

party. 

(vi) Car CD player KDC CPS 89 MP: - The party has produced an invoice dated 

24.9.2003 of import of this item by another party, M/s Vaz Enterprises at US$ 22 per piece 

under the B/E No. 761 dt 15.10.2003. For the same reasons as mentioned at Sr.No. (iv) 

above, this value cannot be accepted and one will have to adopt the price of US$ 128 per 

piece which has been indicated by M/s Nippon Audiotronix. 

(vii) Stuffed PCB for CCPW/Radio KRC 265: - The contemporaneous import cited by 

the party relates to their own case where imports were effected vide B/E No. 295689 dated 

19.9.2002. Since it relates to their own case where the price of US$ 4.80 per set declared 

by them was rejected and loaded to US$ 8 per set, the same cannot be accepted because the 

declared price was rejected and the additional evidence now available as per DRI 

investigations were not available then. As such the loaded price of US$ 8 per set at that 

time cannot be accepted for the instant consignment. In fact, when the importers were 

aware that their earlier price had been enhanced to US$ 8 per set they should have declared 

at least this enhanced value in the present case since the earlier enhanced value became the 

transaction value in absence of any appeal filed by them against the said enhanced value. 

In this regard, I rely upon the case law of Ganesh International52  wherein Hon'ble 

Tribunal held that "18.As per the contention, that the Commissioner ought not to have 

Ganesh international Vs Commissioner of Customs, Nagpur 2004 (169) ELT 284 (Trib. Mumbai) 
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taken the loaded value of the previous consignment for determining the value of the present 

one, we observe that the Commissioner adopted only that value which, on a previous 

occasion, was said to be the correct transaction value. If the argument is that loaded value 

should not have been the basis for the assessment of the impugned goods, the 

Commissioner could have still adopted the same price taking recourse to Rule 8 (best 

judgment method)" . This is one more reason why the price of US $ 4.50 per set declared 

in the instant case is liable for rejection. However, after rejecting this price, it is not 

possible to accept the earlier enhanced value of USS 8 per set since subsequent 

investigations have now revealed that even the enhanced value of US$ 8 per set was too 

low. Since M/s Nippon Audiotronix Ltd could not give the prices of these PCBs, as they 

had not imported the same, Rule 5 of the CVR 1988 cannot be applied. One can then go to 

Rule 6 of the Valuation Rules and adopt the transaction value of similar goods. M/s Nippon 

Audiotronix Ltd has provided bills of entry and invoices for the imported mounted loaded 

PCBs ( models KRC 288 and 489) for 'Radio Cum Car Cassette Player', priced at US$ 

27.18 and USS 34.75 per piece, respectively. Lowest value of these two, i.e. US$ 27.18 per 

piece can be adopted as the value of the loaded PCB of Model KRC 265 under Rule 6 of 

CVR 1988. 

(viii) Stuffed PCBs for CCPW/Radio KRC 365 - The party has not provided 

particulars of any case of import of similar items earlier. As such, going by the lowest of 

the prices of stuffed PCBs of two similar models imported by M/s Nippon Audiotronix, the 

price can be taken as US$ 27.18 per piece under Rule 6 of CVR 1988 for a loaded/stuffed 

PCB of Model KRC 365. 

(ix) Stuffed PCBs for CCPW/Radio KRC 665 - For the same reasons as mentioned at 

Sr. No. (vii) and (viii) above, the price of this can be taken as US$ 27.18 per piece. 

$onv Brand Items  

A. 	M/s Sony India Pvt Ltd, who are responsible for marketing Sony brand products all 

over India, have clearly indicated that worldwide Sony does not sell any mounted PCB 

/components. Thus, it is clear, as mentioned in the SCN, that populated PCBs meant for 

Sony products have been procured by the party by dis-assembling or dismantling complete 

units. Since neither any contemporaneous imports of the PCBs are available nor are similar 

goods found in the Indian market, Rules 5 to 7 of the Valuation Rules cannot be applied. 

Rule 7A also cannot be applied since the cost of manufacture of these PCBs in the country 

of origin is not known. The only option, therefore, is to resort to the residual method under 

rule 8 in a manner which is consistent with the principles and general provisions of the 

Valuation Rules. Since PCBs have been procured by dismantling complete units, their price 

can be determined only as a percentage of the complete unit. M/s Sony India Pvt Ltd have 

supplied the ratio of the cost of the Populated PCBs to the corresponding complete unit. 
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For models for which this ratio has not been provided by Sony India, it can be taken as the 

lowest of the ratios provided. The valuation of each Sony make PCB is discussed below 

serially: - 

(i) Stuffed/loaded PCB (set of 07 PCBs - refer nara 3 above) for DVD Player  

Model No HCR S9D-  The party has produced a B/E No 408488 dt 13.11.2003 of M/s 

Vinayak Enterprises where the price of the PCB was US$ 16 per set but was enhanced to 

US$ 20 per set by the Customs. However, from the description given in the said B/E, it is 

seen that it relates to model WZ 8 (stated to be a new model of S9D) and consists of sets of 

8 pieces of populated PCBs. Thus, these are not identical goods and not comparable. 

Furthermore, the imports were made more than a year after the case under investigation 

and, therefore, it cannot be treated as contemporaneous imports. For the complete unit 

contemporaneous import prices are available since Sony India themselves have imported it 

in India in December 2002 at US$ 378.94 which, at the prevailing exchange rate of 1USS= 

Rs 48.60, comes out to Rs. 18416.48/- per piece. For this Model Sony India could not 

supply the ratio of the cost of the PCB to the cost of the complete unit. In that case the 

lowest of the ratios (28.56%) provided can be adopted for this model. In that case the price 

of one set of PCBs of this type comes to 28.56% of Rs 18416.48 = Rs 5259.75. 

(ii) Stuffed/loaded PCB (set of 05 PCBs) for VCD Model No MHC RV7-  The party 

has not provided details of contemporaneous imports for this model of PCB. M/s Sony 

India did not provide the import price of the complete unit of this model. For ascertaining 

the price of the complete units whose import price in India could not be provided by Sony 

India Pvt Ltd, the website of Sony Malaysia has been rightly taken as the goods of SONY 

brand were found on examination to be of Malaysian origin (refer para 4 above). 

Department has proposed in the SCN a discount of 25% on the price given on the website 

for the complete unit. Keeping in mind the fact that the prices quoted on the website are 

retail prices, a discount of 50% on the website price would be more reasonable for arriving 

at the wholesale price of the complete unit. Taking the discount as 50% and the ratio of the 

cost of populated PCB to the complete unit as indicated by Sony India Ltd, the CIF value 

of this Sony brand stuffed/loaded PCBs would be 30.31 percent of the Malyasian website 

price of the complete unit reduced by 50%. Calculation given in the Table below. 

Sr. Description Price in In Indian 50% of MRP PCB as % of CIF value of 
No. Malaysia in Rs. (1 taken as CIF complete stuffed PCB 

Ringets as per Ringet=Rs. value Unit in Rs. 
Sony website 12.70 
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1. VCD Model No. 1888.00 23977.60 11988.80 30.31 3633.81 

Sony MHC RV7 

(iii) Stuffed/loaded PCB (set of 04 PCBs) for VCD Model No MHC RV5- No 

contemporaneous imports have been indicated by the party and Sony India could not give 

the price of the complete unit. Hence. as discussed in sr. no (ii) above, the price of the PCB 

will be 31.15 percent of the Malyasian website price of the complete unit reduced by 

50%.Calculation given in the Table below. 

Sr. 
No. 

Description Price in 
Malaysia in 

Ringets as per 

In Indian 
Rs. (1 

Ringet=Rs. 

50% of AMP 
taken as CIF 

value 

PCB as % ofCIF 
complete 

Unit 

value of 
stuffed PCB 

in Rs. 
Sony website 12.70 

1. VCD Model No. 1348.00 17119.60 8559.80 31.15 2666.38 

Sony MHC RV5 

(iv) Stuffed/loaded PCB (set of 04 PCBs) for VCD Model No NIIIC RV2-No• 

contemporaneous imports have been indicated by the party and Sony India could not give 

the price of the complete unit. Hence the price of the PCB will be 32.24 percent of the 

Malyasian website price of the complete unit reduced by 50%. Calculation given in the 

Table below. 

Sr. 
No. 

Description Price in 
Malaysia in 

Ringets as per 

In Indian 
Rs. (1 

Ringet=Rs. 

50% of MRP 
taken as CIF 

value 

PCB as % ofCIF 
complete 

Unit 

value of 
stuffed PCB 

in Rs. 
Sony website 12.70 

1 VCD Model No. 1188.00 15087.60 7543.80 32.4 2432.12 

Sony MHC RV2 

(v) Stuffed/loaded PCB (set of 04 PCBs) for VCD Model No MHC RV6- No 

contemporaneous imports have been indicated by the party and Sony India could not give 

the price of the complete unit. Hence the price of the PCB will be 28.56 percent of the 

Malyasian website price of the complete unit reduced by 50%. Calculation given in the 

Table below: - 
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Sr. 

No. 

Description Price in 

Malaysia in 

Ringets as 

per Sony 

website 

In Indian 

Rs. (1 

Ringet=Fts. 

12.70 

W% of MRPPCB 

-aken as CIF 

value 

as % of 

complete 

Unit 

CIF value of 

stuffed PCB 

in Rs. 

3 VCD Model No. 

Sony MHC RV6 

1668.00 21183.60 10591.80 28.56 3025.02 

B. 	6", 5" and 2" Speakers for Hi FI Musk System ( sets of 2 speakers)- In this 

case, the price of the complete unit (speakers) have been taken from the Sony Malaysia 

website. From the calculations given in the show cause notice by DRI ( refer para 10 

above), it appears that the DRI has presumed that they were not complete speakers but the 

PCBs of speakers. This is factually not correct. Even the Bill of Entry filed by the party 

has declared these items as speakers and classified them under heading 8518 which relates 

to speakers. They have not claimed classification under heading 8529 which relates to parts 

of speakers (including loaded PCBs). The calculations done by DRI, therefore, treating 

these speakers as PCBs is not correct and what has to be taken is the correct CIF value of 

the complete speakers and not their PCBs. Since no contemporary imports have been 

noticed the price can be taken from the Sony Malaysia website by reducing it by 50% to 

take care of discounts and retail overheads/profits under Rule 8 of the Customs Valuation 

Rules, 1988. In this regard, I rely upon the judgement of the Apex Court in the case Hind 

Industries' wherein it has been held that valuation arrived at after giving suitable 

allowance on quotation price, is totally reasonable. The price on the website was 2188 

Malaysian Ringets which comes to Rs. 27787.60 (1 Ringet Rs 12.70). 50% of this comes to 

Rs 13893.80 per set of two speakers. 

26.19 In view of the above, I conclude that the redetermined assessable value of the goods 

imported by M/s Japonica International vide B/E No. 299570 dated 07.10.2002, is Rs. 

55,51,744/- (Rupees fifty five lakh fifty one thousand seven hundred forty four only) as 

indicated in the Annexure-A to this Order. 

27. Confiscation and Penalties. 

27.1 Noticees have argued that since the goods correspond in respect of value with the 

entry made under Section 46 of the Act, no confiscation is warranted under the provisions 

thereof. 

27.2 I find that charges of misdeclaration and undervaluation already stand established 

from the foregoing discussion in respect of goods imported vide Bill of Entry No 299570 

' Hind Industries Vs Commissioner [1988 (99) ELT A.55 (SC)] 
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dated 07.10.2002 by M/s Japonica International. Therefore. I find that said goods are liable 

for confiscation under Section 111(m) of the Act as the same do not correspond in respect 

of value and description with the entry made under the Act. Shri Prem Kumar Gajra, 

(Director: M/s Japonica International), was the human face of the company and was 

directly associated with the import and the misdeclaration. In fact he was the one who went 

abroad and negotiated the deal which resulted in the gross undervaluation. Therefore, I find 

that Noticees- I & 2 are liable for penal action under Section 112(a) of the Act for their act 

of omission and commission which rendered the said goods liable for confiscation. 

28. I also take note of the ratio contained in the judgements in the eases of Banshi 

Dhar Lachhman Prasadm, SPL Industries Limited" and Gautam Diagnostic Centre56  

which states that remand proceedings ordered on a person's own appeal cannot be 

subjected to a greater penalty than that imposed on him in the original order unless 

specifically stated in the remand order. Therefore, I am inclined to agree with the first 

Adjudication Order-in-Original No. 66/2006/CAC/CC(I)AKP dated 28.03.2006 on the 

quantum of penalty to be imposed, which appears justified in the facts and circumstances 

of the case. 

29. In view of the above, I pass the following order. 

ORDER 

29.1 I hereby finalise the assessment of provisionally assessed BE No. 299570 dated 

07.10.2002 under section 18 read with section 17 of the Customs Act, 1962 by determining 

the value of the said goods as shown in Annexure-A to this Order. The concerned DC 

(Appraising Group VB), NCH, Mumbai is directed to accordingly finalise the said BE on 

the ICES System. 

29.2 I confirm the demand and order for recovery of differential duty of Rs. 21,67,015/-

(Rupees twenty one lakh sixty seven thousand fifteen only) as indicated in the 

Annexure-A to this Order, under section 18 read with sections 17, 124 and 125(2) of the 

Customs Act, 1962. Since the goods have been released on execution of Bond with BIG, 

the differential duty should be recovered either by enforcing the Bond /Bank Guarantee or 

by any other means in accordance with law. 

29.3 I order for confiscation of the goods imported vide BE No. 299570 dated 

07.10.2002 having re-determined value of Rs. 55,51,744/- (as per the Annexure-A to this 

Order) under Section 111(m) of the Customs Act, 1962. However, I give an option to the 

importer to redeem the above said goods on payment of Redemption Fine of Rs.15,00,000 

(Rupees fifteen lakh only) under Section 125 of the Customs Act 1962. While imposing 

Banshi Dhar Lachhman Prasad & Anr-1978 (2) E.LT. (1 385) (S.C.) 
" SPL Industries Limited vs Commissioner of Central Excise, New Delhi-II-2003(159) ELT 720(T) 
sfi Gautam Diagnostic Centre vs Commissioner Of Customs, Mumbai-2003(159) ELT 678(T) 
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the fine, it has also been kept in mind that the party has used the amount of duty saved in 

his business for all these years. Since the goods are no longer available, having been 

released on execution of Bond with BIG, the fine should be recovered either by enforcing 

the Bond Bank Guarantee or by any other process in accordance with law. 

29.4 I impose a penalty of Rs. 5,00,000 (Rupees five Lakh only) on M/s Japonica 

International Pvt Ltd. under section 112(a) of the Customs Act, 1962. 

29.5 I impose a penalty of Rs. 1,00,000 (Rupees one lakh only) on Shri Prem Kumar 

Gajra, Director of M/s Japonica International Pvt Ltd, under section 112(a) of the Customs 

Act, 1962. 

To 

30.4.23 
( 'Vivek Pandey ) 

affErf 41411krch ofmm-0 
Commissioner of Customs (Imi3ort-I), 

1414 tikIllect) 1-W,4311 
New Custom House, Mumbai-01 

1. M/s Japonica International, 14, first floor, Indraprastha Arcade, Khanvel Road, Silvassa. 

2. Shri Premkumar Gajra, Director of M/s Japonica International Pvt Ltd. Vastmdhara, 
Office No.7, Seventh floor, 2/7, Sarat Bose Road, Calcatta -20 

Copy to: 

1. The Pr. Chief Commissioner of Customs, Mumbai Customs Zone-I, NCH, Mumbai. 

2. The Pr. ADG, Directorate of Revenue Intelligence, MZU, Mumbai. 

3. The Addl./it. Commissioner of Customs, Appraising Gr. VB, NCH, Mumbai. 

4. The Dy./Asst Commissioner of Customs. Appraising Gr. VB, NCH, Mumbai. 

4. The Supdt./CHS, NCH, Mumbai — For Display on Notice Board. 

5. Office Copy. 
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ANNEXURE-A TO ORDER IN ORIGINAL NO.: 05/2023-24/CAC/CC(IMPORT-ONP/ADJ(IMP-I) DATED 30.04.2023 
B/E NO. 299570 DATED 07/10/2002 	 •Mis JAPONICA Ili I'ERNATIONAI.• 	 ' • 

Sr. 
No. 

Description Model No. 
Declared Value in 

USS 
Assessed 

value in U$$ 

Redetermined CIF 
value in US$ by the 

Commissioner 
(Adjudicating 

Authority) 

No. of 
PCS 

Total Value 
in US$ 

Total Value 
in Rs. @IS 
= 48.6 RS. 

Assessable 
Value in 

Rs. 

BCD In Rs. 
@30/25% 

CVD @ 
16% In 

Rs. 

SAD @ 
4% in Rs. 

Total duty 
In Rs. 

Duty 
Assessed 
and paid 

In Rs. 

Duty payable 
after 
re-assessment 
In Rs. 

KENWOOD Brand 

a 1 Car Radio Cassette 
Player 

CPX-M4030 23 	i 35 202 10 2020 98172 9915332 29746.12 *25779.98 6187.19 61713.29 10373.8 51339.49 

2 Car Amplifier KAC-649S 13.5 35 92 150 13800 670680 677386.8 169346.7 135477.36 39288.43 344112.49 261824.7 482505.59 
3 Car Amplifier KAC-7495 13.5 35 107 150 16050 780030 787830.3 196957.58 157566.06 45964.16 400217.8 

*4 CAR CD Player KDC-717 15 30 97.29 87 8464.23 411361.58 415475.19 124642.56 *99714.05 25593.27 249949.88 75497.5 174452.38 

5 Car Amplifier KDC-849 15 35 120 102 12240 594864 600812.64 150203.16 120162.53 34847.13 305212.82 89020.4 216192.42 

*6 Car CD Player KDC-CPS89MP 18 35 128 51 6528 317260.8 320433.41 96130.02 96904.02 19738.7 192777.74 51209.1 141563.64 

7 

Stuffed PCB for 
CCP W/Radio-KEN WOOD KRC-265 

4.8 8 

27.18 300 8154 396284.4 400247.24 100061.81 80049.45 23214.34 203325.6 

149614.1 358699.9 
Stuffed PCB for 

CCPW/Radio-KENWOOD KRC-365 27.18 300 8154 396284.4 400247.24 100061.81 80049.45 23214.34 203325.6 

Stuffed PCB for 
CCPW/Radio-KENWOOD ICRC-665 

27.18 150 4077 198142.2 200123.62 50030.91 40024.72 11607.17 101662.8 

Total KEN WOOD Brand 3863079.38 3901710.17 1017180.66 815727.62 229654.73 2062298.02 637539.6 1424753.42 

SONY brand In Rupees 

8 
Stuffed Ldd PCB for DVD player (Set of 7 

pcs) SONY F1CR S9D 
17.5 17.5 5259.75 20 105195 106246.95 2061.74 21249.39 6162.32 53993.45 8727 45246.45 

9 
Stuffed Ldd PCB for VVD player (Set of 5 

pcs) SONY MHC RV7 
13.5 13.5 3633.81 99 359747.19 363344.66 90836.17 72668.93 21073.99 134579.09 33326.6 151252.49 

10 
6" , 5" & 2" Speakers SS-RSY8 for RA liFi 

Mu. Sy Sony (Set of 2 pes) 
25.5 25.5 13893.8 44 611327.2 617440.47 185232.14 128427.62 37244.01 350903.77 31299.9 319603.87 

Pg. 54 of 55 

 

20.4.22 



F.No.S/26-MISC-450/02 VB 
010 dated 30.04.2023 

11 

Stuffed Ldd PCB for VCD player (Set of 4 
pa) SONY MHCRV5 

12 12 2666.38 50 133319 134652.19 33663.05 26930.44 7809.83 68403.32 

59845.7 226158.96 Stuffed Ldd PCB for VCD player (Set of 4 
pa) SONY MHC RV2 

12 12 2432.12 50 121606 122822.06 30705.52 24564.41 7123.68 62393.61 

Stuffed Ldd PCB for VCD player (Set of 4 
pa) SONY MHC RV6 

12 12 3025.02 I00 302502 305527.02 76381.76 61105.4 17720 155207.73 

Total SONY BRAND 1633696.39 1650033.35 443380.38 334946.19 97133.83 875480.97 133199.2 742261.77 

GRAND TOTAL 5496775.77 5551743.52 1460561.04 
1150673.8 

1 326788.56 2937778.99 770738.8 2167015.19 

Note 1) Re-determined CIF value indicated for items at SL.S.a. 8 to 11 arc in Indian Rupees 

*2) CVO calculated on the basis of Retail Sale Price (RSP) as abatement @35%. 40% & 40% was applicable for the twin no. 1, 4 & 6. 

\keit. 
30.4.23 
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