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Lh

ORDER-IN-ORIGINAL

This copy is granted free of charge for the use of the person to whom it is issued.

An appecal against this order lies to the Kegional Bench, Customs, Excise and
Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road,
Poona Street Masjid Bunder (East), Mumbai 400 009.

The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals)
Fules, 19832 m form C.A.3 appended to sad rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by
Four copies of the order appealed against (at least one of which should be certified

copy). A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench

of the Tribunal on a branch of any nationalized bank located at a place where the
bench is situated for Rs.1,000/-, Rs.5,000/- or Rs. 10,000/ - as applicable under
Sub Section (6) of the Bection 129A of the Customs Act, 1962,

The appeal shall be presented in person to the Asstt. Registrar of the bench or an
Officer authorized in this behall by him or sent by registered post addressed to
the Asstt, Registrar or such Officer.

Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty
levied therein and produce proof of such payment along with the appeal faaling
which the appeal is liable to be rejected for non-compliance with the provisions
of Section 129K of the Customs Act, 1952,
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Subject: Adjudication of Show Cause notices dated 27.05.2021 and 08.07.2021 issued vide
F. N, GENANV/MISC/a82020-51B-0/O-COMMR-CUS-IMP-11-ZONE-1-MUM,
regarding misuse and wrong availment of benefit vide Sr. no. 524 (1) (a) of exemption
Notification no. 5072017 dated 30.06.2017 (as amended by Notification no. 252019 dated
06.07.201%) and non-inclusion of the cost towards erection and commissioning charges in
the declared Assessable Value, for the goods imported by M/s Northern Coalfields Limited

- reg.,

—

BRIEF FACTS OF THE CASE

L. [ntelligence was received by the officers of Special Investipation and Intelligence Branch
(Import) [SIB(T], New Custom House (NCH), Mumbai, regarding misuse and wrong availment
of Notification No: 50/2017 dated 30.06.2017 as amended by Notification No: 25/2019 dated
06.07,2019 for the goods imported by M's Northemn Coalfields Limited (M/s NCL or Noticee
MNo.-1) (hereinafter referred as Importer), vide BOE’s 9284011, 9284020, 9284056, 9284063,
284073, 9284075, 9284079 and 284087, all dated 23.10.2020. Aecordingly, SIIB (1), NCH,
Mumbai initiated an investigation in the case of the impons made by the importer. The
Preliminary enquiries revealed the fact that M/s Coal India Limited (M/s CIL), Kolkatn, West
Bengal was the parental company for its subsidiary, M/s NCL. The EDI system indicated 08 live
B/Es i.e. 9284011, 9284020, 9284056, 9284063, 9284073, 9284075, 9284079 and 9284087, all
dated 23.10.2020 filed by M/s Northern Coalfields declaring the goods as “CATERPILAR
MAKE 1907 REAR DUMPERS MODEL 789D IN CKD CONDITION, CONTAINING ALL
NECESSARY COMPONENTS FOR ASSEMBLING A COMPLETE VEHICLE AS PER
CONTRACT HAVING ENGINE, GEARBOX AND TRANSMISSION MECHANISM NOT
IN A PRE-ASSEMBLED CONDITION™ under CT1 8704101 0claiming Notification 50/2017
S0, 524(1)a) i@ 15% BCD. The goods were supplied by M/s Caterpillar INC., USA, (herein
after referred as Manufacturer) through their authorised Indian Agent, M/s GMMCO LTD.
(herem after referred as Supplier or Noticee No. 2) as per their contract,

2. Out of said 08 BOE’s, the goods covered under 06 BoE's Le. 9284011, 9284020,
9284056, 9284063, 9284073& 9284075 all dated 23.10.2020, had already arrived at Mumbai
Port, However, in respect of remaining rwo Bills of Entry the goods had not arrived at that point
of time. The importer filed the Bills of Entry under self-assessment w's 17(1) of the Customs
Act, 1962.The Importer also submitted a “Certificale of Chartered Engineer” dated
02,11.2020issued by C.E. Sh. M. Vairamohan of M/s Mohan and Techno Associates, certifyving
that the goods imported under above referred 06 Bills of Entry were in CKD conditions having

engine, gearbox, and transmission mechanizm not in pre-assembled condition.

1 On the basis of the above intelligence, SIIB (1) undertook the examination of the above
said consignment covered under 06 Bills of Entry i.e. 9284011, 9284020, 9284056, 9284063,
0284073 and 9284075 all dated 23.10.2020, under Panchnama dated 05.11.2020 in the presence
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M. Vairamohan, Chartered Engineer, M/s Mohan & Techno Associates, The examination of the
above said 6 consignments under Panchnama dated 05.11.2020 revealed as under:

{a)} ltem named “BANJIOV in the packing lists. was a standalone unit and was the
transmission mechanism of the rear dumpers. Transmission mechanism “BANICY was
already in assembled form,

(b} Item mentioned as “Engine in the packing list with net weight of 9897 Kgs, was a stand-
alone unit” and was already in assembled form. All the necessary parts of the engine
were already assembled in the said item. The engine had been mentioned as a one
complete item in packing list of all BOE's and had been allotted an engine number also.

{¢) The engine had already been allotted a specific engine number by the manufscturer. The
Manufacturer would assign the number to an equipment once it was a set in completely
pre-pssembled form. Engines of the said BOE's appeared to be in pre-assembled form.

{d) ltem mentioned as “Engine Parts™ in the packing list of said BOE are just mere
attachments to the engine and even without these attachments the engine can work,

{e) Goods covered umder examined BOE's were found o be completely identical in all
aspects and had absolute similarity in shape, size and form.

(1) Imported goods appearcd t0 be not as per declaration made by importer and the
submissions made in “Certificate of Chartered Engineer”™ issued by, CE. M. Vairamohan
of M/s Mohan and Techno Associates,

4. On the basis of the above findings, the goods were seized under Seizure Memorandum
dated 06.11.2020in terms of Section 110 of the Customs Act. 1962, under the reasonable belief
that M/s NCL had mis-declared the description of goods covered under 06 BoE's i.e. 9284011,
O284020, 9284056, 9284063, 9284073 & 9284075 all dated 23.10.2020 in as much as the
engine, transmission mechanism and driveshaft were found in pre-assembled form.

LR Further, to ascertain the technical aspects of the goods covered under gaid 06 BOE's, the
Custom’s empanelled Chartered Engineer Shri Rajendra 5. Tambi. conducted the re-
examination of goods. The Chartered Engineer Shri Rajendra 5. Tambi, submined the Chartered
Engineer Certilicates vide Ref No's: CE1227 and CE1226 both dated 09.11.2020 &CE1306,
CE1307, CE1308 and CE1309 all dated 19.11.2020, for the six Bills of Entry as mentioned in
para 2 above wherein he made the following submissions in his reports:

(a) The chassis inspect bearing numbersCATOTRIDHSPDROOG4S and
CATOTEIDHSPDOO95 ], imported vide BOE's 9284056 and 9284073 respectively, were
in pre-assembled condition having all cylinders, valves. hoses, pipes, hydraulic amd
glectrical mechanism assembled together and were basically, sub-assemblies of the
dumpers.

(b) The engines inspected bearing numbers: TTRO3826 and TTRO3RI], imported vide
BOE's 9284056 and 9284073 respectively, were mmﬁqﬁbﬁgrfcmditiﬂn although
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{¢) Transmission Mechanisms bearing serial numbers: 901873 and 90001825, imported
vide BOE"s 92840356 and 9284073 respectively, mentioned in packing list as "BANJO™.
were also in pre-assembled form although not mounted on the chassis, All the parts and
components of the Transmission Mechanism ie. BANIO had already been pre-
assembled in assembly line of manufacturing facility.

{d) Drive shafl mentioned in packing List as "DRIVE SHAFT™ was basically a sub-
assembly tor the dumper and was in pre-assembled form.

(e} Engine parts mentioned in packing list, viz. pipes, hoses, hardware, seals etc. were
basically attachments fo the engine which has been imported in pre-assembled form. The
pre-assembled engine will start even without these attachments in place.

(f} Parts mentioned as “Parts” in the packing list viz, hardware, plates, tubes, flange, clamps,
seals etc. were basically attachments of other sub-assemblies, which were in pre-
assembled form. Some of these parts like mirror, instruments had no relation whatsoever
with the engine/transmission mechanism.

{g) The goods imported were not in completely knocked down condition as there were
various sub-assemblies viz. Chassis, Engine, Transmission mechanism. Driver Cabin etc.
which were combined together to erect a dumper.,

{h) Conclusion that the Engine, Transmission Mechanism, Driver Cabin, Chassis main body

ete., were in pre-assembled form but not mounted on chassiz or 8 body assembly.

b. For the sake of clanty, the scanned copies of chartered engineer’s certificate along with

the photographs of the engine, gearbox and transmission mechanism are reproduced below:

I Engine:

", O SI’ 2
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il. Transmission mechanism declared as “BANJO™:

SWL 1IN

iif. Gear Box declared as “Drive Shafit™:

Page 4 af 91
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iv.  Sample copy of Chartered Engineer’s Certificate:
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7. The goods covered under remaining 02 Bills of Entry nos. 9284079 and 9284087 both
dated 23.11.2020 were examined subsequently vide examination report dated 19.11.2020, on its
arrival at a later date. The Goods covered under these 02 BOE’s also were found to be
completely identical to the goods seized earlier in case ol above referred (6 BOE's. The
examination proceedings esiablished that imported goods were not in Completely Knock Down
form and are contradictory to the declaration of importes. Therefore, the goods covered under
this 2 Bills of Entry no. 9284079 & 9284087 dated 23.10.2020, were also seized by SIB vide
Memorandum dated 19.11.2020 under section 110 of the Customs Act, 1962, The goods
covered under the referred 02 BOFEs were identical to those goods for which CE Certificates
were oblained. Infact, the goods covered under the same contract and have been imported in the
same state of packing with the identical description. This fact was admilted and confirmed by
Shri Ravindra Prasad, GM/Clearing and Forwarding, M/s CIL. Kolkata vide his letter dated
03.03.2021.

8. Importer had claimed the benefit of Serial No: 324 (1)(a) of Notification No: 3072017
dated 30.06.2017 as amended by Notification No: 25/2019 doted (3607 2019 claiming BCD at
the rate of 15%. The examination findingz along with CE reports submitted by Chartered
Engineer Shri Rajendra 5. Tambi, suggesied that the goodssmiteeagyered under Serial Noj




F. No. GEN/ADJCOMM/280/2021-ADJIN-O/O-COMMR-CUS-IMP-1-ZONE-1-MUM

524 (1xb) of Motification No: 50/2017 dated 30.06.2017 as amended by Notification No:
25/2019 dated 06.07.2019 and shall attract BCD at the rate of 25%.

o

As there was mis-declaration in respect of description of goods covered under referred

the Bills of Entry, the statement of Shri Sadananda C. Kapei, Custom Broker- M/s Seashell
Logistics Pvt. Led. (11/1566) was recorded ws 108 of the Customs Act, 1962 on 20.11.2020
wherein he inter alia stated as under:

Ii.

1

¥i.

Vil

i,

L.

The importer had cleared 50 BOE's consignments of same deseription and identical nature
n past; that previously cleared poods covered under the previously cleared BOE's were
identical in shape, size and forms to the seized goods;

The importer has claimed the benefit of Serial No: 524 (1) (a) Notification No: 5002017
dated 30.06.2017 as amended by Notification No: 25/2019 dated 06.07.2019 claiming
BCD at the rate of 15%:;

The Chiel Manager Shri Syamal Samanta, M/s CIL, C&F Division gave the approval for
the final Checklist via ¢-mail communications and the claimed benefit was filed after his
due approval only;

M's Seashell Logistics Pyt Lid. hired the services of Chartered Engineer Shri M.
Vairamohan;

He had no documentary evidence to submit in support of claims made by importer for
imported goods being in CKD condition with engine, transmission mechanism and
gearbox not in pre-assembled condition;

He was present during the physical examination of previously cleared 50 BoE's and seized
0% BOE s:

Previously cleared BOE’s had same descriptions and were completely identical in all
aspects to the seized goods, covered under 08 BOE's, with no change in any manner;

. The goods imported vide previously cleared 50 BOE s and seized 08 BOE’s were not in

completely knock down condition with Engine, Gearbox and Transmission Mechanism in
pre-assembled form;

The goods imported vide previously cleared 50 BOE's and scized 08 BOE's are to be
reclassified in line with Serial No; 524 (1) (b) of Motification No: 5002017 dated
30.06.2017 as amended by Notification No: 25/2019 dated 06.07.2019 attracting 25%
BCD and not the availed BCD benefit in line with Serial No: 524 (1) (a) Notification No:
502017 dated 30.062017 as amended by Notification No: 25/2019 dated (046.07,2019, at
the mate of 15%,

The Lots wise details of previously cleared 50 BOE' which were taken during the search

proceedings conducted at the premises of M Seashell Logistics Pvi [id (CHA) under
panchanama dated 20.11.2020, were as follows; - —

P i s,

|'.'J'._'\-‘:"-:""
'E" o
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Table -1
Lo Total | BOE s/Date Status
Number | No of |
BOE s

1 08 7327056 dated 25.04.20; 7559006, 7359587, 7359833,
| 7559941, 7560376.7560435, 7560670 all dated 30.04.2020

08 FTT0956, 7170962, 7770975, TT70981,7770990, 7770999,

Pl

J771004, 7771009 all dated 29.05.2020 Goods were

] s BO22753, 8022759, BO22764, BO22767, BO22774, BU22TTT, already
. ) 8022779, 8022785 all dated 29.06.2020 cleared

4 L0 8417802, 8417015, 8417030, 8417051, B417063, B4179095, before the

| 8418004, 8418008, 8418021, 8418027 all dated 09.08.2020 sHB
5 08 BOBTTIZ. BOBTR2T, B6ET947, BOBROTS, B6BE226, BOBB3SG, | mvestigation
| BOBR4T1, 8688562 all dated 03.09.2020
6 ] Q096282 dated 07.10.20; 9101824, 9102742, 9103237,

| 9107488, 9107046, 9105642, 9106188 all dated (8.10.2020

{a) The Importer issued authorisation leticrs to M/s Seashell Logistics Pvt. Ltd. on
consignment basis by giving imports documents. The CHA used to file B/Es as per the
documents given by importer and afier confirmation of the check lists from the importer.

(k) The Imported equipment would be supplied by M Caerpillar Inc., USA, under
Contract No: CIL/ACZD/190T Dumper/R-66/17-18/153 dated 02.12.2019.

11.  Further, the statement of Shri M. Vairamohan, Chartered Engineer, M/s Mohan &
Techne Associates (Reg, No: F-018159-1) was recorded on 20.11.2020y under section 108 of
Customs Act, 1962, wherein he inter alia stated that his specialisation lies in industrial safety;
that he was hired by Mfs Seashell Logistics Pvt Ltd.. for the inspection of 06 BoE's i.e
9284011, 9284020, 9284056, 9284063, 9284073 and 9284075 all dated 23.10.2020 and
subsequent issuance of Certificate of Chartered Engineer dated 02.11.2020; that he has no
documentary evidence for his concluded submission in his report dated 02.11.2020: that his
report dated 02.11.2020 was based upon the assumption that engine and engine parts were
separate and secondly BANIO ie. transmission mechanism was not connecied to drive shaft;
that in light of new facts, he revised his earlier report and submitied that Banjo 1.e. transmission
mechanism of the rear dumper is already in pre-assembled form; that engine is a standalone unit
and is already in the pre-assembled formg that he is in absolute conformity that engine , gearbox
and transmission are already assembled and hence in pre-assembled form but not mounted on
chassis or body assembly: that going by the description of packing list, invoice, BOE"s details
and related specifications, goods cleared vide previous 50 BOE's must have been identical to the
present goods; that seized poods 1o be described as engine, gearbox or transmission in pre-

assembled form but not mounted on a chassis or a body assembly.

12..  Further. a search was conducted at the premises of M/s GMMCO Limited located at 9/1
R.N. Mukherjee Road, Kolkata- 700001 under panchanama dated 23.11.2020. From the scrutiny

of the documents recovered during the search proceedings, the following inferences were drawn:
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Mo: CIL/CZD/1 90T Dumper/R-66/17-18/153 dated 02.12.2019 was executed among M/s
GMMCO Lad, MYs Coal India Led, (M/s CIL), Kolkata & M/s Caterpillar Ine. USA. This
contract was executed in reply to e tender that was awarded to the manufacturer via M/s
GMMOO Limited, the supplier, for the supply, instaliation, commissioning and suppon
of Caterpillar make 102 numbers of 19T Dumper of Model Caterpillar 789D, Ot of
this, #4 dumpers were (o be installed at different sites NCL by Mis GMMCO Limited,
Further,18 Dumpers were 1o be installed at the projeet sites of Eastern Coalfields limited
{ECL) by another Dealer of M/s Caterpillar INC., 1ISA ie, M/s Gainwell Commosales
Private Limited, which was earlier known as M/s Tractors India Private Limited (TIPL).

b) Vide its letter dated 11.04.2019 with Ref No: CIL/CZD/190T Dumper/R-66/17-18/43,
M/s CIL sought justification for the query that equipment’s under contract will be
imported in Completely Knocked Down kit under chapter heading 8704.10 to be read
with Notification No: 50/2017 dated 30.06.2017. The Importer also asked M/s GMMCO
Limited to submit a cenificate that in case, at the time of importation or subsequently,
the correct rate of BCD happens ta be maore than | 5%, the differential amount along with
imterest. penalty ete., will be paid by Mis GMMCO Limited.

c) In reply w the said query, M/s Caterpillar INC., USA issued a letter dated 19.04.2019
with Ref No: CIL/190T/price Justification/18-19 stating that the machines would be
shipped in completely disassembled conditions in 20-25 packages confirming that the
offered supply will be received in completely knock down econdition containing the
necessary components, parts or sub-assemblics for assembling a complete unit with
engine, final drive and transmission mechanism not in pre-assembled condition.

d) Mis Caterpillar INC., USA confirmed the dispatching of invoice in line with its
Justilication dated 19.04.201%, however no conclusive documentary evidence has been
submitted to justify the description for imported poods, as not in pre-assembled form.
Mz Caterpillar INC., USA submission that machines will be shipped in completely
disassembled conditions in 20-25 packages, was found to be in contravention with
packing list for the respective import's invoices.

¢} Based on the above said leiter of M/s Caterpillar Inc., USA, letter dated 19.04.2019, M/s
GMMOCO Limited vide their letter dated 27.04 2019 has certified that in case, at the time
of importation or subsequently, the correct rate of BCD happens 1o be more than 15%.,
the differential amount along with interest, penalty ete. will be paid by M/s GMMCO
Limited.

f) Further an amount of Rs350,00,000/- per unit will be paid by the importer to M/s
GMMCO Limited for the purpose of erection and commissioning.

13.1 Further the statement of Shri Syvamal Samanta, Chief Manager. M/s Coal India Limited,
Clearing and Forwarding Department, was recorded on 01,12.2020 and 03.12.2020 under
Section 108 of the Customs Act , wherein he inter alia stated that his job profile included
looking after imports against orders placed by M/s CIL as well as_ wuhslrlmn:s of M/s CIL which

_a-d

included arranging logistics support, Custom ¢Imr}g.prrﬁnﬁ fbmurdll'tg ul the import cargo to

+;=- 20 Page 9 of 91
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the end consignee, 10 make the duty payment and to scrutinise the checklist and related aspects:
that seized 08 BOE's and previously cleared 50 BOE's were imported by M/s CIL on behalf of
Morthem Coalficlds Lid and since the contractual requirement was only one model of 780D 190
T rear dumper, it can be concluded that poods imported vide all 58 BOE's were identical in all
aspects; based on the M's Caterpiller INC,, USA letter dated 19.04.201% with Ret No
CIL/ 1 90T price Justification/18-1% stating that the machines will be shipped in completely
disassembled conditions, he proposed to avail the benefit in line with Notification No: 50/2017
dated 30.06.201 7 as amended by Nofification No: 252019 dated 06.07.2019 Serial No: 51 (1-a)
and gvailed BCD @ 5% that M's CIL incorporated the letter by Mis Caterpitlar INC., USA
letter dated 19.04.2019 with Ref No: CIL/1%T/price Justification/18-19 in Contract No:
CIL/C2DA0T DumperR-66/17-18/153 dated 02.12.20149. executed between M/'s GMMCO
Ltd, M/s Coal India Ltd. (M/s CIL), Kolkata & M's Caterpillar Inc. USA; that M/s CIL never
conducted the physical examination of any of the cargo bought by previously cleared 50 BOEs
and cumrently held 08 BOE's; that M/s CIL has no documentary evidence to support for their
exemption notification except the justification letter dated 19042019 with Ref No:
CIL/190T/price Justification/18-19 provided by M/s Caterpillar INC.. USA; that the cost
towards erection and commissioning charges are nol included in declared assessable value bemg
post import expenses; that it was conclusive that engine, gearbox and transmission mechanism
are basic units which were imported separately, Engine, gearbox or transmission mechanism all
are in pre-assembled form but not mounted on a chassis or a body assembly; that item
mentioned as “"Engine Parts” in the packing list were pipes and plates only and that these were
only mere external attachments to the engine and this engine parts item conained no internal
parts of engine; that importer was responsible to ensure that goods being imported are as per
declaration specification submitted to Customs, which in this is M/s CIL on behalf of M/s
Morthern Coalfields Limited; that imported poods would be connected together under the
supervision of M/s GMMCO Limited, technical team to form a complete vehicle.

132  From the above statement of Shri Syamal Samanta, Chief Manager of Mfs Coal India
Limited, it was evident that the importer had mis-declared the description of goods before
Customs Authorities with sole intention of availing undue benefit of notification. Further, in
respect of previously cleared 50 Bills of Entry also, the goods were imported with pre-assembled
engine, gear box and transmission mechanizm as all the consignments were identical m nature
and covered by the same contract, Therefore, the claimed S.no 52441 )a) under Notification no.
50201 7-Customs dated 30062017 was not applicable for the goods covered under those
previously cleared 50 Bills of Entry (as detailed in Table — [ above) also.

14,  On requests of the importer for the provisional release of the seized poods, competent

adjudicating authority granted the permission for provisional release of the seized goods covered

under 08 Bills of Entry i.c.9284011, 9284020, 9284056, 9284063, 0284073, 0284075, 4284079

and 9284087 all dated 23.10.2020,under Sﬁuinn}gﬁf@ﬁﬁaﬂaﬁnms Act, 1962, afler
I

i
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000eNDLGO0226021 dated 16.01.2021 for the differential duty amount of Rs 10.58,78,920'-and
Indemnity Bond No: L-690558 dated 19.01.2021 equal 10 the value of the seized goods.

15.1 Further, the statement of Shei Vikash Kumar, AGM. Sales, MY GMMCO Limited,
Kolkata was recorded on 21.01.2021 vnder Section 108 of the Customs Act, wherein he inter
alia stated that M/'s CIL being the parental company of NCL and ECL, awarded the contract for
the importation of 102 Dumpers, executed between M's GMMCO Lid, M5 CIL & M
Caterpillar Inc. USA: that the claimed benefit of 15% duty in line with Notification Ma: 50/2017
dated 30.06.2017 as amended by Notification No: 25/2019 dated 06.07.2019, availed by M/s
CIL: was completely based on M/s GMMCO Limited recommendation to Mfs CIL; that M/s
GMMCO Linuted letter dated 27042019 answering the M's CIL query letter dated 11.04.2019,
was issued with absolute reliance placed on the justification letter issued by principal
manufacturer M's Caterpillar INC., USA dated 19.04.2019; that he has no documentary
evidence to support Mfs GMMCO Limited recommendation to M/s CIL about the form of
mnported goods e, CKD m line with claims made by M/s Caterpillar INC.. USA, also there
was no verification dome by M's GMMCO Limited: that cost towards erection and
commissioning of the equipment are not included in declared assessable value, as these activities
happen in India after import and are charges to be paid to M/s GMMCO Limited from M/s CIL
as Erection and Commissioning charges in India; that M/s GMMCO Limited being the
authorised dealer of M/ Caterpillar INC., USA, is responsible for the erection and
commissioning of all the equipment supplied by M/s Caterpillar INC., USA through M/s
GMMCO Limited: that M/s GMMCO Limited employees are being provided specialised
training, technology and material to be utilised for erection and commissioning, by M/s
Caterpillar INC., USA; that the cost towards erection and commissioning for Amlohri and
Jayant are displayed as zero as a way 10 absorb the cost by M/s GMMCO Limited; that goods
imported vide previous 50 BOE's were identical to the goods seized by Customs and since the
contmel requirement was for same machine ie, Model 789D, the goods imported vide all 58
BOE’s were identical in nature; that he has nothing to state on the submission made by M/s
Seashell Logistics Pvt Ltd. appointed Chartered Fagineer, Shri M. Vairamohan, where he
submitted that Banjo, the transmission mechanism of the Rear Dumper and gearbox are pre-

assembled and the engine was a standalone unit and was already in the pre- assembled form.

152 Thus, from the above, it appeared that M/s GMMCO Limited had advised M/s CIL for
the benefit in line with Serial No: 524 (1) (2) of Notification No: 50/2017 dated. 30.06.2017 as
amended by Notification No: 25/2019 dated. 06.07.2019 and the Erection and Commissioning
charges were cited as post-importation charges and hence were not added in declared assessable
value. As M/s Caterpillar INC,, USA provided specialised training, technology and material to
Mis GMMCO Limited for the purpose of erection and commissioning of imported dumper units,
hence, the same could not be considered as post importation charges, In-fact such charges were
the part of contract and one of the Conditions of Sale of the,g kel
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16. From the CE Cenificates and Statements of Shri Svamal Samanta, Chief Manager, M/s
CIL and Shri Vikash Kumar, M's GMMCO Ltd., 11 appeared that engine and transmission
mechanism are in pre-assembled form and not mounted on a chassis, The said fact was further

confirmed by the following:

L. All the packing lists declared engine as single sub-assembly with specific/unique serial
numbers.

ii. All the packing lists declared BANJO i.e. transmission mechanism as single sub-
assembly with specific/unique serial number.

iti. Both the Chartered Engineers had certified that i.c., engine, gearbox and transmission
mechanism were in pre-assembled form. Even the C.E. appointed by the importer
himself also re-confirmed that the engine. gear box and transmission mechanism were in
pre-gssembled form.

iv. Engine parts mentioned in invoices were only attachiments as certified by C.E.

v.  The clause of contract wherein M/s GMMCOD undertook to pay the differential duty over
and above the 15% BCD and penalty, clearly shows that the importer and supplier had
thread bare scrutiny of the conditions of the notification before executing the contract
The language used in contract shows that the supplier was well aware about the facts that
the engine, gear box and transmission mechanism were imported in pre-assembled form
only.

17. From the perusal of the Notification No: 50v2017 dated. 30.06.2017 amended by
Notification No: 25/2019 dated. 06.07.2019, if engine or gearbox or transmission mechanism are
in pre-assembled form und not mounted on chassis or body assembly then the same shall be
covered under Serial No: 5324 (1)(b) of Notification No: 50/2017 dated. 30.06.2017 (Notification
No: 252019 dated. 06.07.2019).

18.1 As the imponer have themselves cerified in their packing list that engine and
transmission mechanism ie. Banjo have attained their essential characteristics as both are
provided with unigue serial numbers. Since essential charactenistics have already been attained
and declared by importer, it appears that engine and transmission mechanism were in pre-

assembled form.

18.2 Further, the manufaciurer of goods M/s Caterpillar Inc., USA, in all its invoices had
declared that engine, driveshafi and transmission mechanism were not in pre-assembled
condition. However, the packing list issued by the supplier clearly identified the Engine, Bamjo
and pearbox as a pre-assembled unit. Thus, it was evident that manufacturer M/s Caterpillar
Inc., had manipulated the invoice with the intention to avoid Custom duty.

183 Further, the manufacturer of goods had categorically stated in the Contract No:
CIL/CIIVI90T Dumper/R-66/17-18/153 dated 02.12.2019that dumpers will be supplied in a

completely knock down condition with engine, gearbox and transmission mechanism not in a
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contravened the conditions of contract and mis-declared the description of goods in their

Invoices.

19,  M/s GMMCO Lid.. was the Indian dealer of goods on behalf of manufacturer. Therefore,
M/s GMMCO Lid. was responsible for providing services on behalt of manufacturer to importer
and its subsidiarics. M/s GMMCO Lid., has not supplied the goods in ierms of conditions of
their contract which states that goods shall be supplied as “calerpillar make 190¢ rear dumpers
model 789 in CRD condition, containing all necessary components for assembling o complete
velticle as per contract having engine, pearbox and transmission mechanism not In a pre-
assembled condition”. However, they had supplied the goods with engine, gear box and the
transmission mechanism in pre-assembled form/condition. Thus, they were helping the importer
in preparation of Customs Documents and clearance of goods and were fully aware about the
agreement and mis-declaration in the inveices. Thus, they were also responsible for mis-
declaring in invoice along with Bills of Entry and claiming wrong exemption notification by
resorting to mis-declaration of goods.

20.1  Mis NCL were importing the contracted guantity of 84 nos. ol 190 Tonne Rear Dumpers
in piecemeal and not at a time. Subsequent to the seizures and provisional release of dumpers
imporied vide 08 Bills of entry as mentioned in para | above, M/s. Northem Coalfields Ltd.
imporied 18 more rear dumpers vide 18 Bills of entry (as tabulated below) by wrongly availing
the benefit of serial no. 524{1¥a) of the Notification no. 30/2017-Customs as amended vide
Notification no. 25/2019-Customs.

Table- 11

L

%,

Bill of Entry no. and date | Sr. | Bill of Entry no. and date | 5r. | Bill of Entry no, and date
No. Mo,

o

2190772 dated 31.12.2020 | 7. | 2191409 dated 31.12.2020 | 13. | 2641805 dated 05,02.2021
2190860 dated 31.12.2020 | 8. | 2191493 dated 31.12.2020 [ 14, | 2642117 dated 05.02.2021 |
2190886 dated 31.12.2020 | 9. | 2641738 dated 05.02.2021 | 15. | 2967221 dated 01.03.2021
2191115 dated 31.12.2020 | 10. | 3641755dated 05.02.2021 | 16. | 2067224 dated 01.03,2021

Ll bt Foict B g g 27

—

EIQIESEdﬂt&dJiI 12.2020 | 11. | 2641786 dated 05.02.2021 | 17. 2067276 dated 01,03,202 1

| 2191355 dated 31.12.2020 | 12, [ 2641804 dated 05.02.2021 | 18. | 2967278 dated 01.03,2021

202 The importer in respect of the said 18 Bills of Entry also, as tabulated above, mis-
declared the poods as to he not in the pre-assembled condition. Howewer, during the
examination of the goods under panchanamas dated 17.02.2021 and 16.03.2021, the engine, gear
box and transmission mechanism were found to be in pre-assembled form and shall cover under
Serial no. 524 (1) (b) of the Notification no, 50/2017-Customs attracting higher rate of BCD
(f@25% as against the claimed 15%). Thereby, the goods covered in respect of these 18 Bills of
Entry, were also seized under Section [10{1) of the Customs Act, 1962 vide seizurc
memorandums dated 17.02.2021and 17.03.2021. It is to note that the subject poods covered
under the above referred 18 Bills of Entry in Table —11 were identical in nature, deseription and
state of packing to the goods for which the Chartered Engineer has given the certification in
respect of the poods covered under the BOEs referred TiEre, stating that the Engine,
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Transmission Mechanism and Driveshaft are in pre-assembled form and that subassemblies if
combined wogether with Engine, Transmission Mechanism and Driveshaft would erect a dumper.

20.3  On the request of the importer, the adjudicating authority allowed for provisional release
of the seired poods covered under 18 bills of entry also. on submission of bond equal to the
value of the goods and bank guarantee equal 1o the differential duty. Accordingly, Mis. NCL
furnished the Bank Guarantee no. 0229NDLGOHNTOZ2 ] dated 02.03.2021 of Rs. 18.47.32.452/-
issised by ICICT bank, in respect of Bills of Entry mentioned at Serial no. | to 14 of Tabhle - 11
ahove and Bank Guarantee no. 0229NDLGOO012121 dated 22.03.2021 of Rs. 5,24,30,789/-
issued by ICICI Bank, in respect of Bills of entry mentioned at serial no. 15 to 18 of Table- II
above, for release of the said goods,

2L1  The Importer M/s NCL vide their letter dated 03,03.202] cerntified and communicated to
SUB (1) that all the goods under the referred contract were identical in nature/form in all the
aspects. Further, subsequent to the import of 76 dumpers vide 76 Bills filed by M/s NCL [50
Bills af Ewtry already cleared, plus 26 Bills of Entry {as detailed in para 1 and Table- If
above), seized and subseguentfy provisionally releasedf out of the contracted §4 Rear Dumpers,
the importer imported the balance gquantity of 08 pos. of identical consignments. The details of
said § Bills of Entry are as per Table-I11 below:

Tahle- 111
5. | Bill of Entry no.and | S, Bill of Entry no. and | 5. | Bill of Entry no, and
No | Date No | Date No | Date
| JIRTI3ILO1.04.2021 | 4 AARTRAL0N 042021 7 4112486/28.05.2021
2 JIBTIRS01.04.2021 | 5 3907456/11.05.2021
3 3387841/01.04.2001 6| 390ssiu/itos0n1 | ® | 4112662/2805.2021

21.2  The poods covered by the above listed 08 B/Es in Table- 111 above were examined by
SIB(I) vide Panchnamas dated 09042021, 21.05.2021 and 15.06.2021., In the subject 08 Bills
of Entry. the goods had been declared claiming the exemption under Serial No: 324 (1¥a) of
Notification No: 50/2017 dated 30.06.2017 as amended by Notification No: 252019 dated
06.07.201% at the rate of 15% BCD by declaring that engine, transmission mechanism, and
gearbox are not in pre-assembled form. However, the examination of the said goods also clearly
revealed that all the items ie. engine. transmission mechanism. and pearbox were in pre-
assembled form bui are not mounted on chassis, and accordingly, were covered under Serial No:
524 (IWb) of Notification No: 30/2017 dated 30.06.2017 as amended by MNotification No:
25/2019 dated 06.07.2019 and attract higher rate of BCD @ 25%. Thereby, the goods covered in
respect of these 08 Bills of Entry as mentioned in Tahle-111 above, were also seized under

Section 110{1} of the Customs Act, 1962 vide seizure memorandums dated 09042021,
21.05.2021 and 15.06.2021, respectively.

21.3 Further, on the request of the importer, the adjudicating authority allowed for provisional




F. No. GENADJCOMM 280,202 1- ADIN-O/O-COMMR-CUS-IMP-I-ZONE-1-MUM

bond equal 1o the value of the goods and bank guarantee equal to the differential duty, as per
details mentioned in Table-TV below:

Table-TV
G BOE D Sexoure | Dheclared Value Toal Bond BG
Mo s of Gicods DhMlircniial Submsticd Submitted
Cuty
[ TARTIALAMTIREI3RTRA| | DO 21 | JTOBABIGI- | 520,15, 5047 7 0 A, L 5,33, 15 8051010
mnd LIET R, all dagal LA A2 BHank B
0h kL A0E] CHMOE I NG LT 2D i
29042021}
2 W0 Ta5h and THRS10 both | I1.05.21 | [RBSABA3G:- | 2.h5.80,8300 TH.ER A A M- 268 A9 BB 10T
dated 11.06,2021 ' (LRI Hank HiG:
O00GMDLGI0ARYT de
9,06 2021}
3 4112386 and 4112662 bogk | 15.06.20 | 18,7397 388~ | 263,77, 108~ 18,7337 353, ThE, T, A eI
dated 38.05. 2021 L8033} Hank B(i:
DONGNINLGOMISA422 dt
2E.06 2021}

22, Therefore, from the investigations conducted by SIB (T), NCH, Mumbai, it appeared
that:

i I'he goods imported vide total34 Bills of Entry, seized and subsequently provisionally
released, (as detailed in para 1, Table- II and Table-III above), filed by M/s NCL, were not as
per thewr declaration and mis-declared az “CATERPILAR MAKE 19T REAR DUMPERS
MODEL 789D IN CKD CONDITION, CONTAINING ALL NECESSARY COMPONENTS
FOR ASSEMBLING A COMPLETE VEHICLE AS PER CONTRACT HAVING ENGINE,
GEARBOX AND TRANSMISSION MECHANISM NOT IN A PRE-ASSEMBLED
CONDITION". However, the gnods were found to be with pre-assembled engine, gear box and
transmission mechanism which were not eligible for the BCD @ 15% claimed by the importer,
vide Serial No: 524 (1) (a) of exemption Netification No: 30,2017 dated 30.06.2017 as amended
by Motification NMo: 25/2019 dated. 06.07.2019, Further, as all the previously cleared and
provisionally released consignments were completely identical in nature, the benefit claimed by
mpogter as mentioned above, was not applicable for all previously cleared 30 Bills of Eniry
alzo. Therefore, the goods covered vide 84 Bills of Entry mentioned in both subject SCNs dated
27.05.202] and 08.07.2021, were liable for confiscation under Section 111{m) of Customs Act
| 962, and the importer M/s NCL. was liable for penal action under section 114A and 114 AA of
the Customs Act, 1962, as they have knowingly and intentionally made use of false and
imcorect material in the transaction of the imported goods.

ii. During investigation il came on record that the importer, supplier and manufacturer are
in absoluie collusion to submit wilful misstatement by suppressing the facts about the
form/mature of goods and thereby claimed the undue notification benefit. Therefore, this act of

omission and commission on their parts rendered the goods liable for confiscation under section
111{m) of the Customs Act, 1962, 7, 0F




F. No. GEN/ADNCOMM/280/2021-ADIN-0/O-COMMR-CUS-IMP-1-ZONE-1-MUM

iii. The supplier M/s GMMCO Lid.. had not supplied the goods in terms of conditions of
their contract which states that goods shall be supplied as “im completely knocked down
condition containing the necessary components, parts or sub-assemblies, for assembling a
compiete unit with engine, final drive and fransmission mechonism nof in o pre-assembled
condition™, However, they have supplied the goods with engine, gear box and the transmission
mechanism in pre-assembled [orm/condition. Thus, they appeared to have mis-declared the
goods for undue duty exemption benefit and abetted in the omission and commission in
collusion with the importer rendering the goods liable for confiscation under Section 111 {m) of
the Customs Act 1962, Therefore, M/s GMMCO Ltd. had rendered themselves liable for penal
action under Section 112{a) of Customs Act, 1962, Further, it was alleged that Ms GMMCO
Ltd. (the Indian authonzed dealer/supplier on behalf of the manufacturer M/s Caterpillar Inc.,
USA), had intentionally mads use of false and incorrect documents in collusion with the
imparter M/s NCL, to avail undue advamage of BCD exemption by resorting to mis-declaration
of goods, and hence, M/s GMMCO Lid. had also rendered themselves liable for penal astion
under section 114AA of Customs Act, 1962, also.

iv. The Cost of erection and commissioning charges were not included in the declared
assessable value as per their contract. Such payments from the purchaser to the supplier are
being made in relation to the expertise provided by manufacturer o importer, through their
authorised supplier and hence the cost of ercction and commissioning deemed to be the
CONDITION OF SALE of the imported goods, by the buyer to a third party to satisfy an
obhgation of the seller. This clearly indicates that the value declared for all the imported
consignments were not true ransaction value as the cost of erection and commissioning have not
been included in declared assessable value, The Rule 10 of CVR 2007 clarifies that — “Hhere
the rovalfy, licence fee or any other payment for a process, whether patented or otherwise, is
includible referred fo in clauses (¢) and (e, such charges shall be added to the price acfually
puid or payable for the imported goods, netwithstanding the fact that such geods may be
subjected to the said process afier importation of such goods.™, Therelore, the declared value
of all the imported consignments were liable to be rejected in terms of Section 12 of CVR 2007

V. The wilful mis-declaration and suppression of facts for claim of undue notification
benefit led to evasion of Customs duty to the tune of Rs.128,68,24 528/~ as detailed in
Annexure-1 of both subject SCNs dated 27.05.2021 and 08.07.2021, which was hable to be
recovered under Section 28(4) of the Customs Acy 1962, along with the applicable interest
under seetion 2R(AA)} of Customs Act, 1962,

23. Roles plaved by involved Entities:

i It was alleged that the Importer, M/s NCL submitted the incorrect descrnption for the
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for the same. Importer also ried to shrug off its responsibility by placing the clauses in said
contract that i’ the payment of labiality of increased duty happens to be more than 135%.,
GMMCO Lid. have to pay the same, This clause proves, that importer was aware about the
conditions of notification well before the goods were imporied. The importer was well aware
that the payment of cost of Erection and Commissioning charges i.e. Rs.30,00,000/- per
equipment was one of the conditions of sale purchase as per their contract and the same was
mncludible in the assessable value under Rule 10 {e) of CVR, 2007. However, they did not

include it in the value with sole intention to cvade the applicable customs duty.

i, Further, it was alleged that the supplier, M/s GMMCO acted in connivance with the
manufacturer and provided the materials to enable importer to file wrong description of the
imparted goods. For the purpose of duty evasion, the supplier and manufacture provided wrong
information in the import documents mis-declaring the form/nature of imported goods o it into
the elaimed notification. Neither the importer M/s NCL nor the supplier M/s GMMOCO Ltd. and
the manufacturer could provide any document, establishing that the Engine, Transmission
Mechanism and Driveshaft are not in pre-assembled form as they have declared. Therefore, the
supplier M/s GMMCO Ltd. and the importer M/s NCL, both wilfully suppressed the fact and
mis-declared the poods (Engine, Transmission Mechanism and Driveshaft) as imporied not in
pre-assembled form. The CE reports, visual inspection and the photographs brought out in para
t above, unassailably establishes that the Engine. Transmission Mechanism and Driveshaft, are
in pre-assembled form. Further, as the supplicr was well aware about the condition of sale of
erection and commissioning charges which would be paid to manufacturer, the same should
have been added in the assessable value, The aspect was suppressed by the importer/supplier
both. Further M/s GMMCO Litd. would provide all the technical assistance for assembling and
commissioning of the dumpers, on behalf of the manufacturer M/s Caterpillar Inc., USA and for
such activities M/s GMMCO Litd. would charge Rs30.00000/- per eguipment from the
mnporier. [ appears that the manufacturer Mfs Caterpillar Ine., USA has supplied the goods on
the condition that the technical assistance would be provided by the supplier M/s GMMCO Lid.
against the payment. Therefore, the charges received by the M/s GMMCO Lid. toward the
technical knowhow would fall under the ambit of conditions of sale and is includable in the
assessable value, Such charges, iz one of the condition of sale of goods to the imponter and

cannot be claimed as payment towards post importation activities,

24, Accordingly, the following noticees vide Show Cause Motices dated 27.05.2021 and
08.07.2021 read with corrigendum’s dated 25112021, all issued vide F. No.
GENANY/MISC/682020-81B-0/O-COMMR.-CUS-IMP-II-ZONE-1-MUM, were called upon
to Show Cause to the Commissioner of Customs (Import-1), New Custom House, Ballard Estate,
Mumbai - 400001, as under as to why:

For M/s. NCL (Noticee No. -1):
(i) The benefit claimed @ 15% BCD under Serial No: 524 LT T ag, No: 5072017 dated
30,06.2017 as amended by Notification No: 252019 dggf$tnaD7. ah afw be denicd for
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the poods covered under 84 Bills of Entry[(50 Bills of Entry cleared and 26 Bills of Entry
provisionally released, as per Annexure-] of S5CN dared 27.03.2021) & (8 Bills of Entry
provisionally released, as mentioned in Annexure — [ of SCN dated 08.07.2021)] and higher rate
of BCD (g} 25% should not be charged under Senal No. 524 (1) (h) of Notification No: 5052017
dated 30.06.2017 as amended by Notfication No: 252019 dated 06.07.2019

{ii) The erections and commissioning charges of Rs.30,00,000/- per unit should not be included
in the declared assessable value of all 34 Bills of Entry [(50 Bills of Entry cleared and 26 Bills
of Entry provisionally released, as per Annexure-l of 3CN dmed 27.05.2021) & (8 Bills of Entry
provisionally released, as mentioned in Annexure — [ of SCN dated (8.07.2021)] in line with
Rule 10 of CVR, 2007;

(111} The declared assessable value in respect of 84 Bills of Entry [(50 Bills of Entry cleared and
26 Bills of Entry provisionally released. as per Annexure-1 of SCN dated 27.05.2021) & (8 Bills
of Entry provisionally released, as mentioned in Annexure - [ of SCN dated 08.07.2021)] should
not be rejected in terma of Rule 12 of CVR, 2007,

(iv) The declared assessable value in respect of 84 Bills of Entry [(50 Bills of Entry cleared and
26 Bills of Entry provisionally released, as per Annexure-1 of SCN dated 27.05.2021) & (8 Bills
of Entry provisionally released, as mentioned in Annexure — 1 of 3CN dated 08.07.2021)] should
not be re-determined as Rs 8.26,02.42.472.10, under Section 14 of the Customs Act, 1962 read
with the Customs Valuation Rule-10 (Determination of value of imported goods) Rules, 2007;

i(v] The differential duty of total Rs. 128.68.24.528/-, for the goods covered onder 84 Bills of
Entry [{50 Bills of Entry cleared and 26 Bills of Entry provisionally released, as per Annexure-]1
of SCN dated 27.05.2021) & (& Bills of Entry provisionally released. as mentioned in Annexure
— | of SCN dated 08.07.2021)] should not be demanded and recovered under the provisions of
Section 28{4) of the Customs Act 1962 along with applicable interest under Section 2BAA of
the said Act;

(vi)The Bank Guarantees deposited for the total amount of Rs.34.30.42.161/- submitted at the
time of provisional release of the goods covered under 26 BOE'S (as detiled in para 1 and
Table- 11 above) and Rs.10,51,82, 469/~ submitted at the time of provisional release of the goods
covered under 08 Bills of Entry (as detailed in Table — 11T above), should not be encashed and
the amount if so recovered, should not be appropriated against the duty demand.

(vii) The goods covered under 84 Bills of Entry [(50 Hills of Entry cleared and 26 Bills of Intry
provisionally released, as per Annexure-l of SCN dated 27.05.2021) & (8 Bills of Entry
provisionally released, as mentioned in Annexure — 1 of SCN dated 08.07.2021)], having re-
determined assessable value of Rs 8,26,02,42,472.10 should not be held liable for confiscation
under Section 111{m) of the Customs Act, 1962;
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(viii) Penalty should not be imposed on M/s. Northern Coalfields Limited under Section 114A
of the Customs Act, 1962 for evasion of duty by wilful mis-statement and suppression of facts
and/or under Section 112 (a) of the Customs Act, 1962 for rendering the goods liable for
confiscation under Section 111{m) of the Customs Act, 1962,

(xi) Penalty should not be imposed on M/s. Northem Coalfields Limited under Section | 14AA
of the Customs Act, 1962 for wiltully and intentionally making use of false and incorrect
documents by resorting to mis-declaration of the description of the goods.

For M/, GMMOO (Noticee No. 2):

(xii) Penalty should not be imposed on M/s GMMCO Lid, Kolkata under Section 112 (a) of
the Customs Act, 1962 for their act of omission and commission in mis-declaring the goods,

rendering the goods lighle for confiscation under Section 111 (m) of the Customs Act 1962,

ixiii) Penalty should not be imposed on M/s GMMCO Lid, Kolkata under Section 114AA of
the Customs Act, 1962 for intentionally making use of false and incorrect documents by

resorting 1o mis-declaration of goods.

RECC INAL HEARING

251 In view of the above, opportunities for hearing was granted to M/s NCL (Noticee no, 1)
and its holding company, Mfs CIL. on 13.07.2021 and18.08.2021. M/s Shetty, Malhotra &
Associates, Advocates, the representative of Noticee no. 1. vide their letter dated 29.06.2021 and
16.08.2021 and during the personal hearing dated 18.08.2021, requested for legible and clear
copies of all Relied upon documents and allow the inspection of the original copies of all the
RUDs as annexed to the SCNs. Accordingly, they completed the inspection on 18,08.2021 and
were provided legible copies of the same. M's NCL/M/s CIL were again granted opportunity for
hearing on 20.09.2021. The advocates on behall’ of M/s NCL/M/s CIL, vide their letter dated
17.09.2021 requested for cross-examination of Shri M. Vairamohan, C.E., Shri Rajendra 5.
Tambi, C.E.. Shri Sadanand C. Kapei, Customs Broker, Shr Syamal Samanta, M/s CIL., Shn
Vikash Kumar, AGM of M/s GMMCO and Shri Vikas Bhardwaj, Senior Intelligence Officer of
SIB (1), NCH, Mumbai.

25.2 In view of the above, opportunities for hearing was granted w M/'s GMMCO (Noticee
no.2), on 13.07.2021 and18,08.2021. M/s Khaitan & Co.. the representative of Noticee no. 2,
vide letter dated 10.08,2021 requested for cross-examination of Shri M. Vairamohan, C.E., Shn
Rajendra 5. Tambi, C.E., Shri Sadanand C. Kapei, Customs Broker, Shri Syamal Samanta, M/s
CIL and Shri Vikash Kumar, AGM of M/s GMMCO.

25.3  Accordingly, cross-examinations of the [nllowing persons were allowed and same were

conducted by the concemned representatives of the Noticees as mentioned in Table below:
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Sr. | Name of the person Date on which cross- | Date on which cross-

Mo, examination conducted | examination conducted
by M/s NCL/CIL by M/s GMMCO
1 Shri M. Vairamohan, C. E. | 25.11.2021& 09.03.2022 | 06.09.2021
2 Shri Rajendra 8. Tambi, C.E. 25.11.2021 & 09.03.2022 | 06.09.2021
3 Shri Sadanand C. Ha]:rcl. Customs | 15.12.2021 20.09.202]
Broker, Mis Senshell L ngif.ti::q
Pwt. Ltd.

4 Shri  Syamal Samanta, {'luﬁt' 24.11.2021& 08.03.2022 | 20.09.2021
Managcr (C&F), M/s C lL I
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Further, the cross examination of 5hr Vikas Bhardwaj. Semuor Intellipence Officer of SIIB (1)
was disallowed by the adjudicating suthority as he was investigating authority only for the
present SCN and his statement itself was not recorded or relied upon in the SCN.

254 After completion of the c¢ross examination of the persons as mentioned above,
opportunities for hearing was granted to M/s NCL, on 28.02.2022. M/s Shetty, Malhotra &
Associates, the representative of Noticee no. 1, attended the personal hearing on 28.02.2022 and
submitted as below:

i They were nol involved in collusion and suppression of any facts. Thus. penalty under
Section 114A of the Customs Act, 1962 cannot be imposed. Further, any other penalty cannot be
imvoked.

ii. Certificate from I1T, Kharagpur was submitted stating that goods were imported in dis-
assembled condition,

ii. Case Laws were submined to prove that erection and commissioning charges cannot be
added in Assessable Value.

iV, Cross-examination of Shr M. Vairamohan, C.E., Shri Rajendra 8. Tambi, C.E., Shri
Syamal Samanta, M/s CIL and Shri Vikash Kumar, AGM of M/'s GMMCO was again requested
to be conducted.

V. Written submissions dated 28.02.2022 along with copy of Contract was submuatted.

255 After completion of the cross examination of the persons g5 mentioned above by the
representatives of M/s GMMCO, Personal hearing opporiunily was granted o Ms GMMCO
{Noticee no. 2), on 02.03.2022. M/s Khaitan & Co., the representative of M/s GMMCO,
attended the personal hearing on 02.03.2022 and submitted as below:

i Transmission mechanism were not imported in pre-assembled condition as established
during cross-examination of Chartered Engineer.

ii. Crear-box were not imported as it was not required,

1l Engine was not in fully functional state as different essential parts were not attached.

iV, Thus, Engines and Transmission Mechanism were not in pre-assembled form.

V. They have not imported goods and they were agent of supplbcrs Thus, they have not

mis-declared any facts. Thus, penalty is not imposable. i":-\.-:,-:"' ':1_'. 513 TGy '“-u
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vi. Written submissions dated 02.03.2022 along with case laws was submitted.

256  As per the request of the Noticee no. 1 during the Personal hearing dated 28.02.2022,
cross-examinations of the following persons were conducted by the concerned representatives of

the Noticee no. 1, as mentioned in Table below:

Sr. | Name of the person Date  on which  eross-
Mo, examination conducted by Mg
I NCL/CIL
1 Shri M. Vairamohan, C, E. (9,03, 2022
- Shri Rajendra 8. Tambi, C.E. 09,03, 2022
|3 | Shri Syamal Samanta, Chief Manager (C&F), M/s CIL | 08.03.2022
El Shri Vikash Kumar, AGM of M/s GMMCO 09.03.2022

25.7  Further, opportunities for hearing was granted to M/s NCL/M/s CIL and M/s GMMCO
on 12.04.2022. The representative advocate on behalf of M/s NCL/M/s CIL during the said PH
dated 12.04.2022, while submitting their additional reply dated 12.04.2022 also stated that
[mportation of poods have taken under an agreement/contract. There is no allegation that
importation is beyond contract. Thus, collusion. mis-statement or suppression cannot be
established against them. Further, the representative advocates on behalf of Mis GMMCO
attended the said PH dated 12.042022 submitted their final reply dated 12.04.2022
mcorporating their final arguments.

WRITTEN SUBMISSIONS OF NOTICEES

26.1  M/s Shetty, Malhotra & Associates, Advocates on behalf of the Noticee no. 1 during the
personal hearings dated 28.02.2022 and 12.04.2022, submitted their written reply dated
28022022 and additional reply dated 12.04.2022{as mentioned above), details of the same are
as under:

i The Show Cause Notices in question were issued basically by relying on the alleged
confessional statements of the witnesses and by misconstruing Clause 7.5 of the contract, Since
the confessional statements made by the witnesses are retracted and in the cross-examinations
most of the witnesses have disowned the admissions given by them in their respective
statements, therefore, reliance placed on such confessional statements cannot prove the
allegations made out in the SCNs,

ii. Cross-examination of all the 5 witnesses whose statements were recorded and relied
upon in the Show Cause Notices was allowed, but the cross-examination of one Shri Vikas
Bhardwaj 510 of SHB(I), was rejected. He was the Investigating Officer of this case and the one
who recorded all the above said 5 statements using inducement and/or duress or threat on such
wilnesses. The said denial of Cross- Examination of the very Investigating Officer is clearly in
violation of the Principles of Natural Justice and fair play, thus vitiating the entire adjudication
proceedings in this case.
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fil. Mis CIL (parent company of M/s. NCL) had floated global tender for supply of 102
numbers of 1920 T dumpers and the manufacturer (M/s Caterpillar Inc.. USA) &the supplier (M5
GMMCOCO) responded by offering to supply the dumper with Engine, Gearbox and Transmission
Mechanism not in pre-assembled condition. Caterpillar Inc., TISA. Being the successful bidder,
CIL entered into a Tripartite Contract with the manufacturer and the supplier on 2nd December
2019 for the supply of total 102 dumpers, out of which 84 dumpers to M/s NCL (Noticee no. 1)
and the remaining 18 to Eastern Coal Fields (ECL), another subsidiary of CIL.

v, Ot of the said 84 Rear Dumpers to be supplied 10 NCL., 50 were already cleared as per
the Self Declaration stating that the goods are in CKD condition, while the remaining 34
Dumpers imported subsequently were released provisionally on execution of Bank Guarantees
and Bonds, All the 50 Bills of Entry were filed after obtaining report of the Chartered Engineger
Mr. M. Vairamohan to the effect that the said three parts of the Dumpers were in CKD
condition/not in pre-assembled condition. Merely because the said Chartered Engineer has
subsequently given a contrary statement, cannot be & ground o hold that NCL has colluded,
suppressed and mis-declared the goods.

V. In the present case. although the poods were cleared under the self-assessment by the
mmperter, the depariment had assessed the 50 Bills of Entry at various stages and allowed
clearances of the 50 Dumpers and no doubl was raised by the assessing officer during clearance.
As the proper officer had not re-assessed the goods for levy of customs duty, the allegations
regarding collusion, wilful mis-statement and suppression of facts are nothing but a change of
opinion on the part of the Department, and hence, both the notices issued invoking action under

Section 28 deserve to be recalled.

vi. Although, under the extant provisions of the Customs Act, it is the lability of the
Importer to file Bill of Entry by making proper and truthful declamtions before the Customs
Authorities and to pay the proper amount of duty, etc., in this case, however, NCL acted on the
advice of the Bidders who promised under the Contract to deliver the Dumpers at the agreed
price, which is exclusive of Customs Dty only at 15% BCD, Thus, the NCL in this case is
totally an innocent party, for 1t has not made any wilful mis-statements or false statements
before the Customs Authonties in its Bills of Entry and even not suppressed any fact from the
Customs Authorities, while clearing the goods.  The second aspect involved herein is, there was
no need for the NCL to indulge in any type of acts of misfeasance and malfeasance for gaining
by way of clearance of the Dumpers at the Concessional rate of Customs Duty. It is so because
the NCL is a Government of India owned Company and all the profits registered by the
Company would go to the Government of India itself. However, the Customs officers have
completely ignored this aspect while foisting this false case on the NCL in outright illegal

manner, without any legally sustainable evidence whatsoever,
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vii.  Since. under the said Chapter heading 8702 against the Custom Notification dated
25,2019, there are three different rates of BCD based on the condition of shipment and NCL
having no control over the form or the condition of shipment that would be undertaken by the
aspiring bidder, quote for BCTY was also kept open for the Bidder’s choice / preference. It is in
this context, the CIL had entered into the said CIP Contract, leaving the entire responsibility of
supply and erection, including the additional customs duty liability, if any, to the bidders.

viii.  CIL at the time of entering in to the contract had made it clear to the Supplier and the
Manufacturer that the said three parts of the dumpers ought to be in CKD condition, so that CIL
could claim lower rate of duty. as represented by Caterpillar—the successful bidders. Affer
obtaining 2 written Justification Letters from the manuofacturer and supplier confirming the
supply of the 3 parts in unassembled condition. Clause 7.5 was inserted in the Tripartite
Contract, with the Justification Clause to the effect that in case the customs authorities hold that
the three parts of the dumpers were not in sub-assembly CKD condition, but in pre-assembled
condition, then the entire differential duty amount along with interest and penaliy, if any, that
may be imposed by the customs authorities will have to be borne by GMMCO, the Supplier.
This uneguivocally establishes the transparency of the entire transactions entered into by the CIL
and iis bona fides.

IX. For the mere reason that the aforesaid specific Clause No. 7.5 was contained in the
contract dated 02.12.2019, it would be improper (o hold that the NCL has connived with the
supplier and the manufacturer, especially when -—-

a) CIL being a Government Company, 1t is legally obliged for it 1o accept the L-1 bid as to
save the Government money and avoid wastage of public money, In this case, Caterpillar
being the successful bidders, CIL had no choice, but to accept their hid.

b} If the representations made by the supplier/manufacturer in their bid are found to be
incorrect, then the entire differential duty along with interest and penalty, if any, were o
be borne by the Supplier/Caterpillar themselves.

¢} In such a case, where Mfs, Caterpillar Inc is the World Renowned Manufacturer of Heavy
Duty Dumpers and further that their local agent GMMCO-Supplier is seriously contesting
the show cause notices, how anvone can hold that the CIL has connived with the sad

supplier and manufacturer.

d) A copy of the contract was made available to the customs authorities during the clearance
of poods and investigations stage itself. Hence nothing has been suppressed by the CIL
from the customs.

X The fact that the Supplier, M's GMMCO stands by its statement that the goods have been

supplied not in Pre-assembled condition, clearly shows that_the Supplier is willing 1 prove
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before the authorities the fact that the said 3 parts of the dumpers are imported not in pre-
assembled condition as claimed in SCN.

xi. The descriptions given in the Bills of Entry that the 3 items were not in Pre-Assembled
Condition, was based on the bona fide belief that the documents furnished by manufacturer and
the Supplier represented the correct and true state of affairs. It is only if the Custom authorities
establish that the documents furnished by the Manufacturer and the Supplier did not represent
the true picture, then the Manufacturer and Supplier would be held liable, but not the NCLACIL,
on the mere ground that a Clause has been inserted in the Contract to that affect.

xii.  In the instant case of imports there was no question of mechanical gearbox in the 190T
Rear Dumpers. The transmission mechanism plays the role of power transmission from engine
to wheel through the driveshaft as clarified by M/s GMMCO vide their letter dated 12.11.2020.

xiii.  Collusion, or making any wilful mis-statement or suppression of facts, cannot be alleged
without there being the mens-rea on the part of the importer. In this case, however, absolutely
there is no such guilty intention attributable on the part of NCL, as it has never acted with the
intention of causing any illegal gain unto itself and illegal loss to the customs. Thus, the element
of mens-rea is conspicuonsly missing in this case from such falsely alleged collusion or

connivance, etc.

xiv.  When the Revenve invokes the extended period of limitation under section 28(4) of the
Customs Act, 1962, the burden is invariably cast upon it to prove the acts of collusion, wilful
mis-statement and/or suppression of facts. Reliance is placed on the below mentioned
Jjudgements of the Honble Supreme Court which is directly applicable to the case of NCL/CLL,
who are totally innoecent parties:

- Vinod Solanki vs. Undon of India and Ane (20080 16 SCC 537

- Uniworith Textiles Lid v CCE, Raipur, 2013 (288) ELT, 161 (8.C)

XV, Pre MNotice-Consultation as provided under the provise (o Section 2B{l)a) of the
Customs Act 1962 has been illegally denied to NCL, primarily for the reason that they connived
with the supplier and the manufacturer and suppressed material facts by mis-declanng the
imported goods a5 unassembled to evade customs duty. Reliance 15 placed on judgement of
Hon'ble Supreme Court in the case of Hussein Ghadially alfas M H.G.A. Shaikh and others vs.
State of Gujarat reporied at (2014) 8 SCC 425,

xvi. As per statement dated 21.01.2021 of Shri Vikash Kumar, AGM of M/, GMMCO Lud.,
the consignment received at site cannot perform any function. The Engine and Transmission

Mechanism undergo assembly process under critical supervision of trained Engineers and

technicians to perform intended functions. From his Statement. it is clear that the goods were
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imported under sub-assembled form and definitely not either in Pre-assembled condition, or in
semi-assembled comdition, as wrongly claimed by the Department.

xvii.  As per the “Opinion on CAT 190T Dumper - Import Duty” dated 17.02.2022 given by
Prof. A. R. Mohanty of 11T, Kharagpur, the said 3 parts of the Dumpers in question — Engine,
Gearbox and Transmission Mechanism are imported in unassembled form and not in Pre-
assembled condition, as wrongly and falselv elaimed by the Department in the SCNs.

vviii. In view of the Retraction Letters filed by Shri Syamal Samanta, Chief Manager (C&F) of
CIL and the CIL itself both dated 14.09.2021, the Department cannot place any reliance thereon,
for proving the case against NCL, without corroborating it with independent materials. Reliance
is placed on the below mentioned judgements of Apex Court as below:

- Vinod Solanki vs. Union of India and Aar. (2008) 16 5CC 337

. Mohtesham Mohd, Iimail vs. Special Director, ED and Anr. (2007) 8 SCC 254

- CCEv. Duncan Agro industries Led. [{20000 7 5CC 33]

xix. The entire case of the department has been completely proved wrong and utterly false,
consequent to holding of the cross-examinations of the five witnesscs allowed. All the sad five
wilnesses, excepting the two Chartered Engineers, have clearly deposed the truth in their
respective cross-cxaminations, confirming that their statements 10 the effect that the Engine,
Gearbox and Transmission Mechanism of the imported dumpers being in pre-assembled
condition was not factually comect, as they are not experts of Automobile Engineering. The
relevant portions Cross-examination recorded by the advocates of CIL/NCL is reproduced
below:

(@) During the Cross-Examination of Shri Svamal Samanta, be interalia stated that no one
from CIL had prepared the Bills of Entry. The relevant Contract was on CIF terms i.¢. Carmiage
Insurance Paid, wherein filing Bills of Entry and arranging clearance of the goods from Customs
and forwarding the imported consignments to the ultimate consignee, was the responsibility of
the Supplier themselves, here M/s. GMMCO Ltd. All the Bills of Entry were prepared by the
CHA. viz. M/s. Seashell Logistics Pvt. Lid. appointed by M/s. GMMCO Lid. under their
supervision. It was the responsibility of M/s. GMMCO for preparing the Bills of Entry and
engaping services of CHA of their choice. Only the Checklists were forwarded to CIL for
examination and all entries of which were compared by him and his Department for their
commectness and accuracy with shipping documents furnished by the Supplier, Caterpillar along

with the Condition of Terms of the relevant Tripartite Contract.

b During the Cross- Examination of Shr M Vamramohan, he fmfer-alia stated that he
conducted physical examination of the 3 parts of the imported dumpers, viz. the Engine.
Ciearbox and Transmission Mechanism before issuing first Certificate dated 02.11.2020. He had
not inspected dumpers of any capacity while in service with BPCL, but had knowledge and after
retirement he inspected dumpers as a safety requirement based gpshermnts dcman-:ls.
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ic} During the Cross-Examination of Shri Rajendra 8. Tambi. he infer-afia stated that he had
worked with automobile industry—Baja) Auro Lid. and also bad specialization in Automobile
Engineering during his B.E. studies, His experience was in general trucks and not in dumpers
manufactured by Caterpillar Inc., UUSA,

xx.  Further. in the Cross examination of Shri Rajendra S, Tambi Chartered Engineer by the
Advocates of GMMCO, he admiued w the mistake commirted by him while issuing his
Certificates to the Customs. The relevant portions of the same is reproduced below:

(M. Plegse see picture of drive shaft which has been stated by you to be in pre-assembled
condition. What are the comporents which have been asvembled in this drive shafi? Can thiv he
deseribed gear box?

Arns. It has L flange, middle piece, sleeves ete. It does not have any gear, It cannot be described
as gecr hox.

Cro. What do vouw mean by iransmission mechanism fmported in preé-assembled condirion?
Ans. Transmission Mechanism can be said 1o be in pre-assembled condition if drive shaft and

gear box are comected lopether.,

Q12 Please confirm as to whether imported goods contain gear box in pre-assembled

Conrndi T,

Arns. No, 1 have nof mentioned aboui the gearbox in my repori,

QU7 1 am showing you complete engine part list of the dumper engine, which is required to
assemble an engine. Can vou confirm that all these parts have heen pre-assembled or not in the
engine’

Ans, Since [ have seen the engine from oufside and not IJ'Ir:'E‘H'Eﬂr the engine, | canmor confirm
whether all these parts were inside the engine or not,

{8 The shipper in the imvoice has described av " Having engine, Gear Box and Transmission
Mechanism not in pre-assembled condition ™. However, you say you have described engine as in
pre-assembled condition based on exporter's declaraiion. There appears 1o be contradiction.
Please explain

Ans, [ have examined the goods based on pocking (st and i was clearly menfioned ol one
pockage consists of engine. It means exporrer hay not declared engine ‘nol in pre-assembled

earcdiffon

xxi. Although, under the extant provisions of the Customs Act, it is the liability of the
Imporier o file Bill of Entry by making proper and wuthful declarations before the Customs
Authorities and to pay the proper amount of duty, etc., in this case. however, NCL acted on the

price, which is exclusive of Customs Duty only at 15% BCL#
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an innocent party, for it has not made any wilful mis-statements or false statements before the
Customs Authorities in its Bills of Eniry and even not suppressed any fact from the Customs
Authorities, while clearing the goods. Thus, NCL being not responsible for acts of collusion, ete.
cannot be visited with any type of fine, penalties, definitely not the mandatory penalty u/s. 1144
ibid. Further, imposition of any fine under Section 111{m) or penalty - under Section 114A, or
112{a), 114AA al the Customs Act, 1962 was not applicable as NCL was a totally innoceni
party. Reliance is placed on the following Judgments passed by the Hon'ble Supreme Court,
High Courts and the CESTAT. clearly holding that every importer who acted bona-fidely and in
good faith, rather becoming a scapegoat of the illegalities committed by the third parties, cannol
be made hable for the mandatory penalty under Section 114A of the Customs Act, 1962:

- CC, KD, Tughlakabad, New Delhi vs. Oriemi Ceramics and Indusiries Lid
200 6{ 344 ELT 449 Tri Del).

- Nirthai Superware India Lid vs Ce (Nhava Sheva-fll) Mumbai

- Ciraphite ndia Lid, vs. Commissioner of Customs (Port), Kolkara,

- Metal Ore vs. Commissioner of Customs (Import), Mumbai.

xxn.  [If at all any type of collusion and comnivance in this case which resulted in filing the
Bills of Entry with the wilful wrong description of goods, the customs ought to have made the
said manufacturer, M/s Caterpillar Inc. USA, also a co-noticee in the SCN along with the
Supplier, demanding from them the duty sought to be evaded along with the mandatory penalty
under section 114A of the Customs Act, since both of them were responsible for furnishing all

the information and the duly filled in Bills of Entry to NCL, through the CHA appointed by
thern, as agreed in the contract.

wxiti. Regarding the valuation of the goods, the same are imported pursuant to a Tripartite
Contract dated 02.12.2019 executed by and among M's. CIL, M/s. Caterpillar Inc., U.S.A and
supplier, M/s, GMMCO Lud. As per the said CIP Contract, the goods were to be shipped by the
manufacturer and installed at the site of the importer by the Supplier for which, the supplier
would cherge ¢ sum of Rs.30 lakhs per Unit of dumper. CVR, 2007 mandates that where the
declared value is sought to be rejected by the Department, then the value shall be determined by
procecding sequentially in accordance with Rules 4 to 9 of the Rules. As the Notice,
straightaway seeks 1o add to the declared value the cost of erection and commissioning which is
not permissible in law. Further, the SCN does not cite any evidence of contemporancous import
of similar or identical goods at a higher valug at about the same time. Therefore, the proposed
rejection of the transaction value, as sought to be made out by the Customs is incorrect.

xxiv. As per Scction 14 of the Customs Act, 1962 & Rule 10 and Rule 13 of CVR, 2007,
charges towards post importation activity such as erection and commissioning of the imported
goods is not liable to be included in the valuation of imported goods for computing Customs

duty, unless such post-importation activity is a condition offie 0 tHTogRmted goods.
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«xv. The erection and commissioning of the goods in the Dumpers in CKD condition are post
mmportation activities and the charges lor such erection and commissioning have been paid to
Mis, GMMCO Lid, in India subsequent to import of the goods. These charges have no bearing
on the transaction value of the goods and is genuine. Therefore. the proposed addition of the cost
of erection and commissioning to the transaction value of the goods is incorrect and thus
deserves to be rejected outright. Reliance is placed on the below mentioned judgements of
various forums:
- Decision of Hon'ble Supreme Court in the case of Tata fron & Steel Company Lid vs.
Commissioner of Central Excize & Cusioms, Bhubaneshwar - 2000 (1 {6) ELT 422 {8C).
- Decision of Hon'ble Tribunal in the case of Bharar Aluminium Co. Lid  vs,
Commissioner of Customs& Service Tax, Visakhapatnam - 2000 (369) ELT 1064 (Tri).

¥xvi. In the cross-examinations held on 09.03.2022 after the receipt of the Expert Opinion
dated 17.02.2022 from the II'T-Kharagpur opining that the said 3 paris of the Dumpers imported
by the NCL were in un-assembled condition, both the said Chartered Engineers have clearly
admitted the fact that they do not have any knowledge about the mechanical functioning of the
huge Off-Road Dumpers imported in this case, as they used to deal with onlv Small or usual OUn-
Road Vehicles, like trucks or small dumpers, efc. Further, Shri Syamal Samanta and Shri Vikash
Kumar, the other two witnesses cross-examined after the receipt of the opinion of IIT-
Kharagpur, have accepted that they agree with the said opinion of ITT — Kharagpur that the 3
partz of dumpers imported by NCL were in unassembled condition,

xxvil. Further, the present Notice is bad in law for the reason that a demand under Section 28 of
the Customs Act, 1962 can only be raised by the same officer who had caused assessment of the
Bill of Entry, 1. in this case, the Assistant! Deputy Commissioner of Customs, as has been held
by the Hon'ble Supreme Court in Canon India’s case. The reasoning stated above, in respect of
the fifty (50) dumpers applies mutstis mutandis to the 34 dumpers also and for this reason alone,

no demand of duty or penalties or fines can be fastened on the noticees.

wxviil. It is also undisputed that such assessment either under Sections 17 or 18 of the Customs
Act, 1962 are to be exercised by the proper officer, which 15 as per the mandate of the
Notification No. 50¢2020-Customs (NT) dated 05 June 2020, The Commissioner of Customs
(Impont-), the issuing authority of the present Notice is not the duly notified proper officer
under the above said Notification and cannot, therefore, exercise the powers of assessment. In
that view of the matter, the Notice is without jurisdiction and for this reason alone, both the

SCMs are unsustainable in law.

xxix. Further, it is also clear that for an engine, gearbox or transmission 0 be treated as not
pre-assembled, it is essential that all essential/integral parts which render these items complete
in all respects except for any connecting or mounting parts. should be absent. In other words, if

the said item is not capable of functioning by il:ac]f‘willmut TR Lo would not be pre-
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assembled. Reliance in this regard is placed on the judgment of the Hon'ble Supreme Court in
JB.A Printing Inks Lid vs Collector of Cemiral Excise {2000 (113) ELT 24{8C)] wherein it was
held that an engine 18 non-functional without a radiator and hence, being apart, is essential to the

engine.

kxx. Reliance was also placed on below mentioned judgements to put forth their case in the

subject matter:

~Duckbill Dyugs Pvi. Lid vs. Commr. OF Contral Excise, Kol, - (2018 8CC On Line CESTAT
4185

- M, Mahadev Logistics vi. Customs and Ceniral Excise Seftlement Comprission and ofhers.

- Commissioner of Central Excise, Chandigurh vs. Pepsi Foods Limited - (200 1} 1 (5C) 601
-Honbie Supreme Court in the case of Prabhu Steel fndustrie Lid ve, OCE fOU7 7)) SCC 303

- Shashikant and Co. vs. Union of India - 1987 (30) ELT 868 Bom

- Commissioner of Customs (EP) vs, P0D. Manfrekar 2009 (244) ELT 31 Bom.

262  M/s Khailan & Co., Advocates on behalf of the Noticee no. 2 during the personal
hearings dated 12.04.2022, submitted their final argument vide their written reply dated
12.04,2022 wherein they requested to drop the SCNs in fofo and inter-aha stated as under:

I In the regular course of business, CIL floated a tender No, CIL/C2D/190T Dumper/ R-
b1 7-18/312 dated 26 March 2018 for supply. installation and commissioning of 1907 Rear
dumpers.M/s GMMCO, being an authorized agent of the foreign manufacturer i.e. Caterpillar,
participated in the said tender and the same was awarded and Contract dated 02 December 2019
was entered into between CIL, Caterpillar and the M/s GMMCO.,

il During the course of finalization. CIL sought certain clarification from GMMCO
including a certificate from Caterpillar to the effect that they will be importing the equipment in
completely knocked down kit, Accordingly, M/s Caterpillar, vide their dated 19 Apnl 2019
stated and confirmed that the goods will be offered in a completely knocked condition with
necessary parts, assemblies, and sub-assemblies, and for ease of transportation these are shipped
i completely disassembled conditions in 20-25 packages ond as a standard operating procedure
these would be assembled at site under the supervision of trained engineers provided by the
Moticee. in s capacity as the dealer of Caterpillar, Further, the Noticee vide their letter dated 27
April 2019inter alia reconfirmed that the said goods would be imported in a completely knocked
down condition and will be assembled on site with the assistance of trained engincers and

personnel .

il Mis NCL on import into India claimed the benefit of Sr. No. 524(1)1a) of Notification
Mo, 50/2017-Cus dated 30 June 2017, for the reason that the goods imponed were classifiable
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condition and that the engine. transmission or gearbox, if any. were not in a pre-gssembled

condition.

iv. The goods (being the first fifty dumpers) were assessed under section 17 of the Customs
Act, 1962 under “Second Check”. Further, the said goods were examined and physically verified.
and after such process. it was concluded by the customs department that that the imported goods
were in accordance with the invoice and packing [i51 and eligible 1o the claimed benefit ie.,
completely knocked down condition and engine. gearbox and transmission mechanism were not

in a pre-assembled condition.

Y. The present Motice impugns (1) the valoe of the imported goods and (i) benefit of Sr.
No. 324(1)a) of the Notification No, 302017-Cus dated 30 June 20]7and consequently,
demands customs duty along applicable interest. penalties and fines under the extant provisions
of the Customs Act, 1962, Therefore, the demand of customs duty from the Mis NCL is required
to he upheld before any determination on the aspect of penalties on account of mis-declaration
can be undentaken. Any penalty proposal cannot be vivisected or segregated from the customs
duty proposal and if done, would patently be bad in law. Relisnce in this regard is placed on the
judement of the CESTAT in Bakeman s Home Produces Pw. Lid v Collector af Cusfoms.
Bombay [ 1997 (93) ELT 278 (Tri }].

vi. No pre-consultation proceedings have been carried ouwt by the customs department prior
o issuance of the Notice as mandated vide Circular No, 10533/022017-CX dated 10 March
2017. Proposal for imposition of penalty under Section 114A and/or | 12{a) of the Customs Act,
1962 clearly suggests and demonstrates that the proposal for imposition of penalty under Section
114A of the Customs Act. 1962 is merely exploratory and would be decided by the adjudicating
authority during adjudication. In the event il penaliy under Section 114A is not sustained and
penalty under Section 112 of the Customs Act, 1962 is imposed. a demand under Section 28(4)
is also unsustainable. Therefore, it is submitted that the department cannot take shelter that no
pre-notice consultation is required for notices issued under Section 28(4) of the Customs Act.
Reliance 15 placed on Hon'ble High Court of Delhn judgment in the case of Amadens India
Private Limited vy Privcipal Commissioner, Ceniral Excise, Service Tax and Central Tax
Commissionerare (2009 (23] GSTL 456 (Del )], Hence, the Notice 15 bad in law due to no
mandatory pre-consultation and for this reascn alone, deserves to be dropped forthwith.

vil.  The Notice is sans jurisdiction and deserves to be dropped forthwith. In terms of Hon'ble
Supreme Court judgment in Caron India Private Limited vs Commissioner of Customs [202]
SCC Chline SC 2001t has been held the phrase “the proper offfcer " ocourring in Section 28(4)
of the Customs Act. 1962 is akin to a power of re-assessment and hence, only the efficer who
has the power of assessment or has actually caused assessment is entitled 10 seek recourse of
demand notice under Section 28(4) of the Customs Act, 1962, Similar judgments in similar
matler is as below: —
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- Order daved 31 August 2021 in Commissioner of Customs, Kandla vs M, Agarwal
Merals & Alloys (Civil Appeal No. 3311 af 2020 of the Hon"ble Supreme Court of India.
- Judgment dated26 October 2021 In Writ Petition No. 5154 of 2021 (Kitchen Essentials
& Ches. vy The Union of India & Ors) of the Hon"ble High Court of Bombay
Judgment dated 09 December 2021 in Customs Appeal No. 45 of 2013 (CC Expori vs
Reliance fncusiries Limited) of the Hon ble High Cournt of Bombay.
Fingld Order No, AS7I07:2021 dated 019 November 2021 in Appeal No. C/893/20]2
{Dhirven Enterprises Limited v Commissioner of Customs) of the Hon'hle CESTAT,

viii, The C.E. Rajendra Tambi was of the view that the engine and transmission mechanism
as imported was in a pre-assembled state but not mounted on the chassis. The reasoning at
arriving such conclusion was that all parts and components have already been assembled on the
assembly line and leftover parts are in the nature of ancillary equipments only. However, from
the eross-examination of Shn Rajendra Tembi, it was clear that BANIO was a sub-assembly of
the transmission mechanism and further, a transmission mechanism would be said to b pre-
assembled only if driveshaft and gearbox are connected together. This is absolutely confrary 1o
what has been stated in the reports relied upon in the Notice, as it is an undisputed fact that the
driveshaft is imported separately and is at no point in time connected in any manner to the other
components of the transmission system. Further, he accepted the fact that he presumed that the
enging was in a pre-assembled state solely on the basis of the packing list and sany any detailed
examination. Further, he has only conducted a bare visual examination and not technmically
inspected neither tested each and every pant to come to the conclusion as to whether the engine
was actually in a pre-assembled state or not. He also failed to notice simpliciter fact that the
radiator was not assembled with the engine, but rather, separately imported along with the

chassis.

X, Shn M. Varamohan, C.E. in the cross-examination, agreed that for a transmission
mechanism to be treated as being pre-assembled, what is required are (i) torque converter (ii)
driveshaft and (1i1) differential. He has also stated therein that all these three components which
comprise a transmission mechanism have not been connected in the state of import. Therefore,
the manifest conclusion is that while components of the transmission mechanism may be
complete, the transmission mechanism rer s¢ and by itself is not in a pre-assembled state as the
same were undisputedly not connected at the time of import and are rather installed on-site of
the main noticee, Further, in 5o far as gear box is concerned, M. Vairmohan has stated that
imperted dumpers has hydro-mechanical transmission mechanism and in such mechanism. there

15 no conventional gear box. The torque converter works 2 gear box,

K. Both Chartered Engineers during eross-examination dated 09 March 2022 conducted by
the main Noticechave conceded that sub-systems being (a)} air induction system (b) exhaust

system () cooling system (d) ignition system (¢) fuel handlig e k] lubrication svstem
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are essential to the engine as the same cannot function without them. Therefore, it is an aceepled
fact that the eritical items have not been assembled with the imported goods in guestion.

X Mo reliance can be placed on the staiements of Syamal Samanta, Sadananda C. Kapel
and Vikash Kumar to fasten allegation of mis-declaration of the imported goods as either they
are not domain expert and have retracted/contradicted their statements during eross-examination,

xii.  The column (2) of the Sr. No. 524 of the Notification No, 50/2017-Cus dated 30 June
2017 as reproduced supra, provides that the goods being imported must be classifiable under
Heading 87.02 or Heading 87.04 of the Cusioms Tariff. Once such facitum of clasufication is
gatisfied, column (3), i.e.. description has 1o be perused. So far as the description is concerned.
the same merely states that motor vehicles imported in a completely knocked-down condition
are eligible to a concessional rate of customs duty depending on the nature of the state of the
enpine, gearbox and transmission. If these items are not pre-assembled, the rate of customs duty
applicable is 15%; if pre-assembled but not mounted on a chassis, the rate of customs duty
applicable is 25% and thereafter, 40%%.

xiil. It is undisputed that the description does not qualify the meaning of the words “engine ",
“pearbox” or “transmission. " In this regard, no reference can be drawn to the Customs Tariff
which is applicable to classification of these items. In other words, engine and engine parts
which are generally covered by Heading 84.07 of Heading 84.09 of the Customs TarifT and
pearbox and transmission equipment which is generally covered by Heading 84.83 cannot be
read as a limiting scope to interpreting the text of Sr. No. 524 of the Notification No, 50/2017.
The above is for the reason that Sr. No. 524 of the Notification No. 50/2017 is an exemption
notification and as held by the Hon"ble Supreme Count in Commissioner of Customs (Impory),
Mumbai vs Dilip Kumar & Company [2018 (361) ELT 377 (8C)], any exemption notification is
to be strictly interpreted and there is no place for intendment in the same. Further reliance is
placed on the below mentioned judgments in various judicial forums:
- Jain Engineering Co. vs Collector of Customs [1987 (32) ELT 3 (SC)].

- Collector of Cusioms, Bungalore vs Maesiro Morors Limired [2004 (174) ELT 289 (8C)f
- Indian Oil Corporation Limited vs CCE & 8T, Vadodara (2015 (329) ELT 334 {Tri-
Abmd)]

xiv.  There cannot be any application for Rule 2{a) of the General Rules for Interpretaion of
the Customs Tarifl’ (“GRI™) for interpretaion of the notification and especially to identify as to
whether the imported foods are in a pre-assembled state or not. It is submitted that the GRI
apply exclusively to interpretation of the entries of the Customs Tariff and not to notification
issued under Section 25 of the Customs Act, 1962,

De hors the same, it is further submitied that Sr. No. 524 (1) of the Notification o,
50/2017 is applicable only if vehicle has been imporied It'l :ﬁ-a——ﬁnmpletely Knocked Down
(CKIY) kit c::unl:umng all, t.hc NECESSATY COmpanents, p@'ﬁ lg:-r sﬁ-ﬁmbﬁﬁ,@r aszembling a
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complete vehicle. Thus, by virtue of GRI 2(a), such CKD kit would be considered as complete
vehicle and if same is considered as complete vehicle for the purpose of the said notification, the
difference between entry 524 (1) and 524 {2) of the said Notification would stand obliterated and
all such vehicles whether imported in CKD condition or othérwise would be taxable at 40%.
Similarly, the disctinction between entry no. 524 (1) (a) and 524 (1) (b) of the said Notification
would also stand obliterated as application of GRI 2(a) the term “pre-assembled™ would mean
nothing. This GRI 2{a) has no application, whatsoever, on the interpretation of notification,
specifically entry 524 of the Notification No. 5002017,

xv,  Therefore, basis the averments swpra., it is an inescapable conclusion that the remit of the
words  “emgime”, “gearbox” and “rramsmission” cannot be limited to their customs
classification and therefore, are to be understood in their common parlance. Reliance in this
regard 15 placed on the judgment of the Hon'ble Supreme Court in United Offset Process Pwi.
Lid. vs Asst, Collector of Customs, Bombay & Ors. [T989 Supp. (1) SCC 131] wherein il was
held as infra:

Hf there iy no meaning attributed to the expressions wsed in the particular enacted
siatuie then the items in the customs entriex should be judged and analysed on the basis
of how these expressions are used in the trade or industry or in the market or, in other
waords, ow these are dealt with by the people who deal in them, provided that there is a
market for these types of goods. Thiv principle is well known as c."u.s‘.s.g',;'h‘.:ar;'unl on the
basis of trade paviance. This is an accepred form of construction, It is a well-known
principle that If the definition of a particular expression is not given, It musl he
understood in its popudar or common sense viz. in the sense how that expression is used

every day by those who use ar deal with those goods

xvi.  Further to supra, it is submitied that Sr. No. 524 of the Notification does not define or
provide implicitly any guidance of what constitutes “pre-assembled. ™ In the absence of any
such statutory guidance. recourse has to be made to dictionary meanings or judicial precedents.

xvii. In this regard, reference is drawn to the meaning of “pre-assembled” as given in
Mermam Webster dictionary which reads as “having been assembled in advance . Therefore, as
an example, for an engine to not be in a pre-assembled condition, what is required is that the
engine is not assembled in advance. As the meanings suggest, the determining factor must be
whether the engine in itself is complete and assembled or not.

xvili. In this regard, further reference is made to illustrated Oxford Dictionary which defines
‘engine” as “a mechanical confrivance consisting of various several parts working tegether,
exp. as a source of power . Stmularly, the Concise Oxford English Dictionary defines “erngime "
as "a machine with moving parts that converls power into motion "
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xix. Reliance was placed upon Hon'ble CESTAT. Chennai fudeement dated 17.09.2018in
cave ofBMW India Py, Lid vs Commissioner of Customs, Chennei-V as reported in2i01 9 (360}
ELT. A28Tri-Chennai)and inferred thar for an engine, gearbox or transmission to be treated
as not pre-assembled. it is crucial that all essentialfintegral parts which render these tems
complete in all respects save for any connecting or mounting parts, shoild ke absent. In other
words, if the said item is not capable of functioning by itself without any other item, it would not
be pre-assembled. Therefore, the correct determination of pre-assembled under Sr. No. 524 of
Notilication No. 50/2017-Cus dated 30 June 2017 is whether an engine. transmission or gearbox
can function sans introduction of any other part or item or component. As has been exhaustively
explained in the averments supra, the imponed goods are not capable of functioning by
themsgelves and hence, are not functional in nature. Rebance in thig regardwasplaced on the
judgment of the Hon'ble Supreme Court in JB.A Printing Inks Lid vs Collector of Central
Excive f2000 (113) ELT 24 {5C}] wherein i1 was held that an engine is non-functional without a
radiator and hence, being a part, is essential to the engine.

¥x.  In wview of the above legal end factual analysis, it needs to be evalusted as to whether
engine is in the pre-assembled condition or not. Tt is an admitted fact that cooling (radiator), air
intake line, exhaust line and engine harness are not pre-assemble 1o the engine assembly and
therefore, the question arise as to whether cooling (radiator), air intake hine, exhaust line and

engine hamess are parts of the engine or not.

xxi. It iz an undisputed fact that cooling device i.e. radiator, which 15 part of technical
specification of the engine as per ténder as well as contract has been shipped separatelv and
would be assembled at site by the engineers of the Noticee, A pictorial representation of the

parts of engine which would be assembled at site is given helow:

——
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Exliaisit
Sysiom

'i Intabe Sy ddeny




F. No. GEN/ADICOMM/280/2021-ADIN-0/0-COMMR-CUS-IMP-1-ZONE-1-MUM

xxii. In the case of JB.A Printing Inks Lid vs Collector of Central Excise [AIR 2000 SC
6017], & three members bench of the Hon'ble Supreme Court has examined as 10 whether radiator
is part of the engine and held that as internal combustion engine cannot function without a
coaling device, and therefore, radiator must be held to constitute a part of such engine. Relevant
part of the judgment is extracted below:

“7. Tariff entry 84.09 covers "paris suifable for use solely or principally with the
engines of heading No, 84.07 or heading No, 84.08". Entry §4.08 covers "compression-
ignition internal combustion piston engines (diesel or semi-diesel engines)”. The
argumeni on hehalf of the appellanis is thai radiator assemblies are nofl parts af internal
combustion engines bul accessories thereof and this had heen accepred by the
rexspondents earlier, It is difficudt to accepy this latter argument and the argument that

an infernal combustion engme* can_function without a L'r?-rll'l'-'tl_i.r device. It eamnot do s, {f,

F:i!'d‘ fo constitule a pavt of such engine. ™

[emphasis supplied]

xxiii. The engine as imported by the main Noticee is not even near complete and requires the
addition of various additional items as per the Bill of Material including critical items such as a
radiator. The total number of items required for the engine is upwards of 9000. The Noticee
Further submits that engine number is engraved on the engine block at the time of casting itself.
Further, each and every engine shipped by Caterpillar was assembled and tested in the factory
and dis- assembled for shipment. Thus, engine block bears a unigue engine number which by no
steetch of imagination could be construed as engine in pre-assembled condition,

wxiv, Transmission mechanism is 4 mechanism to transmit power generated by the engine to
the wheels in a controlled manner. Such is the definition in the Oxford Dictionary as also
Merriam-Webster. “Tramsmission ™ as defined in the Dictionary of Automotive Engineering (2
ed.) by Don Goodsell is as follows:

“tramsmission (1) Mechanical unit containing o manual or awomatic change-speed gear
system and associated actuating machinery. (2) Collective ferm for the componenis such
as cluich, gearbox, driveshafi, whereby power is fransmitted from the engine fo driven
wheels "

The definition extracted above clearly shows that driveshaft is an integral component of a
transmission mechanism and is integral to the same.

xxv. Juxtaposing this against the facts, it is an undisputed fact that the drive shaft, which is an

essential, integral part of the wransmission mechanism failing which the mechanism is inoperable




F. No. GEN/ADJCOMM280/202 1-ADIN-O/O-COMMR-CUS-IMP-1-ZONE-I-MUM

xxvi. The drive shafi does not have any gear and therefore, cannot be considered as gear box
unlike the allegation in the notice that drive shaft is a mechanical gear box in pre-assembled
condition. A gear box is the part comtaining gears, i.c., the equipment that changes relation of the
engine speed with the speed of the wheels. [t is undisputed that the driveshaft does not have any
pears and neither does it control any such refationship. Further, it is submitted that imported
dumper does not have any pesr box. It is fied with torque converter which works on hydro-
mechanical transmission and performs a function similar to that of a gearbox, i.e., to increase the

torque while reducing the speed. but it is not a gear box.

xxvil. In view of the above, neither engine nor transmission mechanism is in pre-assembled
condition. Thus, it is submitied that the allegation of the engine and transmission mechanism
being pre-assembled in the Notice is factually wrong, without the authority of law and sans any
ressoning, and therefors, the same deserves o be dropped forthwith and wathout desrr. It 15
further submitted that imported dumper don’t have any gear box as it works on torque converter.
It is submitted that dumpers imported in completely knocked down condition are eligible w
benefit of Notification No., 50/201 7 under Sr. No. 524{1)}a) as it does not have engine, gear box
and transmission mechanism in pre-assembled condition.

xxviii. Professor A. R. Mohanty, Professor of Mechanical Engineering at the Indian Institute of
Technology, Kharagpur has in his report dated 17.02.2022 concluded tersely as follows:

“From the above examiration of the facis and information provided by CIL, the Indian Institule
of Technology Kharagpur is of the opimion the the dumpers alongwith the Engine,
Powertrain'gearbox were imported as unassembled CKD kits. ™

xxix. The goods have been correctly described and therefore, there is no cause for invocation
of Section [ 11{m) of the Customs Act, 1962, A bare perusal of the text of Section 111{m) of the
Customs Act, 1962 reveals that the same is attracted in the event if goods do not correspond in
value or any entry made under the Customs Act, 1962 enly. “Eniry ™ has been defined in Section
2(16) of the Customs Act, 1962 as ~ “emry " in relation to govds means an eniry made in a bili
of entry, shipping bill or bill of export and includes the entry made uneer the regulations made
wmder xection 847, Therefore, as there was no claim of the poods being pre-assembled or not n
the entry made under Section 46 of the Customs Act, 1962 in the Bill of Entry, Section 111{m])
of the Customs Act, 1962 is inapplicable in the present case. The packing list and/ or invoice or
other import documents such as the Bill of Lading are absolutely imelevant. Reliance is placed
on the below mentioned judgments of various judicial forums:

- Sorelhya Jewellers vs Commissioner of Customs, Ahmedabad {2013 (293) ELT 412 (Tri.-
Ahweed) |

- Ocean Shipping Services va Commissioner of Customs, Ahmedabad [2003 191} ELT
BO0 (Tri -Mum) ],
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xxx. Mere ¢laiming of an exemption notification or a concession notification does not amount

to mis-declaration under Section 11 1{m) of the Customs Act, 1962 as held in various judgments

as below:
- Northern Plasife Lid, vs. Collecior of Customs & Ceniral Excise [[1998 ¢101) ELT. 549
SO,

- Sirthai Superware India Limited vs. Commissioner of Customs, Nhava Sheva [202()
(371 ELT 324 (Tr. — Mumbai)|

- 8 Rgiiv & Ca. v. Commissioner of Customs (CSF Airport), Mumbai - 2004 (3020 ELT
412 (Tri.- Mumbai),

- Bussa Overseas & Properties P. Lid vs Assit. Commissioner of Customs, Bombay {2004
fi63y ELT 304 (Bom. )] as affirmed by the Hon'ble Supreme Court at (2004) 143) ELT
AT60 (5C).

xxxi. Proposal of penalty based on misconceived facts, viz., that the Noticee is the supplier of
impugned goods is factually incorrect and therefore, unsustainable. Further, as the impugned
ponds are not lable to confiscation under Section 111{m) of the Customs Act, 1962 and
therefore, there arises no occasion for invocation of Section 112{a) of the Customs Act. 1962, In
addition to supra, invecation of Section 112(a) of the Customs Act, 1962 requires a person to do
something or to not do something and such active or passive action or abets such action or
omission must be such that it leads to confiscation under Section 111 of the Customs Act, 1962,
In the present case, the offence of abetment is being alleged on M/s GMMUCO for the reason that
merely goods have been cloimed to not be in a “pre-gssembled” state. On the contrary, for
mvocation of Section 112(a) of the Customs Act, 1962, it is to be demonstrated with evidence
that the very act of claiming the imported poods as being not pre-assembled was a conscious and
deliberate. This exervise not having been conducted, there is absolutely no legal basis or
justification for imposition of penalty under Section 112(a) of the Customs Act, 1962, Reliance
1= placed on below mentioned judgments:

- Shaskikart & Co. vs. Union of India (1987 (30) ELT 868 (Bom.)]

- Uommissioner of Customs (EF) vs. PD. Manjrekar [2009 (244) ELT 51 (Bom. |

oxii. Further, it is a settled position in law that for imposition of penalty, mens-rea is a
mandatory requirement as held in the judgment of CCE vs Pepsi Foods Limited [2010 (260)
ELT 481 {SC)].

xxxiil. The present case is one of pure interpretation and opinions and therefore, no penalty can
be imposed on the Noticee, Reliance in this regard is placed on the judgment of Prabhu Steel
Indusiries Lid. vs CCE [1997 (95) ELT 164 (8C)].

xxxiv. No penalty can be imposed for the reason that the impugned goods were requested to be
assessed on a first check basis which was rejected by the jurisdictional customs authorities. Once
an imporler subscribes to a first check. no allegations of ¢y

wciis-gonduct can lie against
r. 1 o -.- T :.-.:;.
the Noticee. Reliance in this regard is placed o sients £ CC o '“3'....

=

vx Amrit Corp.
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Limited [2016 (3331 ELT 340 ¢Tri -Mumbai] & Sohil International vz CC [2009 (369) ELT
1397 (Tri ~Mumbaif.

xxxiv. Further, in as much as inclusion of the erection and commissioning charges in the
valuation of impugned goods is concerned, there is no allegation that M/s GMMCO has sought
payvment of these consideration in a clandestine manner. The contract clearly elaborates that the
service is to be provided by them and fee w be paid for such service and hence, they are not
privy to as to whether such erection and commissioning or so-called technical know-how fee is
includible or not as it has neither filed impugned Bills of Entry not signed any declaration to that
effect. The Noticee has no role to this effect and therefore, no liability of penalty can be fastened
on the Noticee,

xaxyv. Rule 10(1)e) of CVR mandates addition of any amount payable by the to the assessable
value so long as it is related to the imported goods and iz a condition of sale of the imported
soods. In this regard, it is submitted that the cost of erection and commissioning is in relation to
post-import expenses incurred in India and is therefore, not directly connected to the imported
gocds at all. It is settled law that no additions of post-import expenses can be done W the
assessahle value. Reliance in this regard is placed on the judgment of the Hon'ble CESTAT in
NCL Industries Limited vs Collector of Customs, Bambay [2003 (189} ELT 193 {Tri-Mumbal]
as affirmed by the Hon'ble Supreme Court at 2013 ¢322) ELT A%1 (SC). Hence, for the reasons

submitted supra, the proposal for redetermination of the value is snsustainable in law.

xxxvi. For imposing a penalty under Section 114AA of the Customs Act, 1962, knowledge of
any declaration, statement or document that is being made or signed or used must be possessed
by the person against whom the said section is being mvoked. M/s GMMCO has not made any
illegal statement intentionally or provided a false declaration or a statement or a document nor
the Notice provide an ifota of evidence to this effect as how the criterion of Section 114AA of
the Customs Act. 1962 are fulfilled in the present case. Mere claiming of an exemption cannot
amount to & false declaration inviting the harsh action of penzlty on the Noticee no. 3 under
Section 114AA of the Customs Act, 1962.Reliance is placed on the helow mentioned judgments
wherein it has been held that no penalty can be imposed under Section | 14AA of the Customs
Act, 1962 in the absence of any malafide on the part of the assessee:

- Parag Domestic Applianees ve. Commissioner of Customs, Cochin 2017 (10) TMI 812-
{"ESTAT Bangalore

- Premax Logistics vs. Commisstoner of Customs, Chenngi, 2007 4) TMI 483-CESTAT
Chennal.

DISCUSSION AND FINDINGS
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MNoticees during the Personal Heanngs. | find that the following issues need to be decided in the
present case:;

L Whether benefit claimed @ 15% BCD under Sr. No. 5324 (1) (a) of Notification no.
5072017-Cus dated 30.06.2017 as amended by Notification no, 2572019 dated 06.07.2019 shall
be applicable for the imported goods?

. Whether higher rate of BCD at the rate 25% covered under Sr. No. 524 (1) (b) of
Notification no. 50/2017-Cus dated 30.06.2017 as amended by Notification no. 25/2019 dated
06.07.201% shall be applicable for the imporied goods?

. Whether erection and commissions charges of Rs, 30 Lakhs per unit shall be included in
the declared assessable value for calculating the Customs duty?

v whether the imported goods are liable for confiscation under Section 111{m) of the
Customs Act, 19627

v, Whether the demand under Section 28(4) is sustainable?

Vi, Wheither the penalty is imposable under Section 114A/112 (a) and Section 114AA of the
Customs Act, 1962 on NCL?

vil. ~ Whether the penalty is imposable under Section 112(a) and Section 114AA of the
Customs Act, 1962 on M's. GMMCO?

[ will be taking up all the issues one by one.

28, [ find that the importer i.e. M/s. NCL had filed 84 Bills of Entry declaring their goods as
‘CATERFILLAR 1T REAR DUMPER MODEL 789D SR. No..... (CKD) WITH ALL
NECESSARY COMPONENTS FOR ASSEMBLING A COMPLETET VEHICLE®
enclosing copies of invoice and packing list. They had claimed Sr. no. 524 (1) (a) of Notification
no. S0/2017-Cus dated 30.06.2017 as amended by Notification no. 25/2019 dated 06.07.2019
declaring BCD as 15% classifying the product under the CT1 87041010,

29, Br. no. 324 (1) of Notification no, 50/2017-Cus dated 30.06.2017 as amended by
Notification No: 252019 dated 06.07.2019 is reproduced below for the sake of brevity:

(1 (2} (3 {4 (3)(6)

M, 8702 or  Motor vehicles fexcluding elecirically
8704 aperated vehicles), if imporied, -
(i as a Completely Knocked Down
FCKD) kit containing all the necessary
componens, parts or sub-assemblies, for

assembling a complete vehicle, with, -

fal engine, gearbox and framsmisvion 15% =
mechanism not in g pre-assembled —.
’_‘_-.F" Lo WA ER s S
e - .- L |
condition; P i ey,
- et iy
f s e |
! ‘= Page39offl
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fhi engine or gearbox or transmission
mechanizm in pre-assemiied fora but 23%%
ol moniled on oo chassiy or oo body

aasermbly.

30.  Classification of the product is not in dispute in the present case. However, dispute is
between Sr. No. 52401)(a) and Sr. no. 324(1) (k) of the Notification no. 500201 7-Cos dated
30.06.2017. Sr. no. 524(1) covers a completely knocked down kit containing all necessary
components, parts or sub-assemblies for assembling a complete vehicle and 5242} contain other
than completely knocked down kits, Since in both 524(1) (a) and Sr. no. 324(1) (b}, the goods
are considered to be in Completely Knocked Down kits and therefore, there i3 no dispute that the
goods have arfved in CKD condition. However, in 524(1) {a). engine, gear box and
transmission mechanism are not in pre-assembled condition but in 524401)(b) engine or gear box
or trangmigsion mechanism 18 in a pre-assembled form not mounted on a chassis or a body
assembly. The argumeni of the importer is that the engine. pear box and transmissicn
mechanism is not in a pre-assembled condition while the argument of the department is that the
engine and transmission mechanism are in a pre-assembled form. There is no dispute that
whatever assemblics have amived were not mounted on a chassis or a bady assembly. Thus, if
any of the componenis i.e. the engine or transmission mechanism is in a pre-assembled form, the
argument of the department will sustain.

31.  Department has given the following arguments in their support:

i All the packing lists have declared engine as single sub-assembly with specific serial
numbers,

il All the packing lists have declared BANJO ie. transmission mechanism as single sub-
assembly with specific serial number.

1. Both the Chartered Engineers have certified that i.c., engine and transmission mechanism
are in pre-assembled form. Even the C.E. appointed by the importer himself also re-confirmed
that the engine and transmission mechanism are in pre-assembled form.

iv. Engine parts mentioned in invoices are only attachments as certified by Chartered
Engineer. Tt has been further argued that imponer has further cenified in their packing list that
engine and transmission mechanism i.e. Banjo have attained their essential characteristic as both
are provided with umique serial numbers. Department kas further argued that since the essential
characteristic has already been attained as declared by importer, thus, engine and transmission

mechanism are in pre-assembled form.,

32,  There is no dispute that the entire imporiation was done under the contract no.
CIL/CZD190T Dumper/R-66/17-18/153 dated 02.12.2019 entered among M/s GMMCO Lid,
M/s Coal India Lid. (M/s CIL), Kolkata & M/s Caterpillar Inc., USA whereby 84 dumpers were
te be supplied to mmporter i.e. NCL by Mis. E'sg:g:iﬂa_;r‘ﬂm@_ﬁnhtir agents in India i.e.
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GMMCO. As per the SCN. 50 Bills of Entry were already granted clearance clearing 50
dumpers. However, investigation was initizted thereafier and each dumper was seized under
panchanama by isseance of seizure memo, by taking the photographs of actual poods imported.

The coloured photograph of the engine is reproduced below:

13, It has been confirmed by the importer that all the consignments imported were in the

same condibon, therefore, the photographs reproduced above for engine and transmission

mechanism i1.e. Banjo is applicable to all consignments of the importer,

Ya
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34. M/s NCL Submissions: The importer in support of their argument regarding claim of
Sr. ne. 524 (1) (a) of exemption Notification no. 5002017-Customs dated 30.06.2017 (as
amended by Motilication no. 25/2019 dated 06.07.2019), stated the following m their written
sibmissions dated 28.02.2022 and 12.04 2022:

i. The supplier representative i.e. M/s GMMCO stand by their argument that goods have
been supplied not in pre-assembled condition.

ii. M/s CIL had floated global tender for supply of 102 numbers of 190 T dumpers and the
manufacturer {M/s Caterpillar Inc., USA) and the supplier (M/s GMMCO) responded 1o supply
the dumper with Engine. Gearbox and Transmission Mechanism not in pre-assembled condition.

1. In the instant case of imports there was no question of mechanical gearbox in the 90T
Rear Dumpers. The ransmission mechanism plays the role of power transmission from engine
to wheel through the driveshaft.

I¥. Mz GMMCOO wvade their letter dated 12.11.2020 clarthed the following:

“At a hish level, the transmission works on the principle of hyvdranlic shift. The
Hydrantic Pump provides power to transmission for ity operation. The Banjo is the
wniff fhear houses the iransmission, differentiol, final drives and brake groups. The
hydrauwlic tank and pump are shipped separate not connected fo Banjo. In order to
make the fransmission sysiem compieie and operational to propel the truck in
confuncifon with the rest of the deivetrain components, our trafned technicians carry
our critical assembly, testing, colibration and adjustment activities at the praject sites
The engine in iis as-shipped configuration cannot pecform ' infended design
Sunction without critical subsequent assembly using a number of parts amd sub-
assemblies shipped separately, For example, the Radiator, Air Cleaner & Pre-Cleaner
are separately supplied afong with over 140 fine ffems. In order to make an engine
Sully operational to propel the fruck, the complete radiator, wir cleaner & pre-cleaner
meeds fo be assembled with abowt 16 rype of tbing supplied as separate parts in Hox
Named Engine Partx Box, Once fully assembled with the parts and sub-assemblies the

engine sysiem is complete ready for erection.”

V. The act that the goods have been imporied in CKD condition is supported by certificate
dated 02.11.2020 of Chartered Engineer, Shri M.Vairamohan certifving that “rhe above
mentioned equipment with necessary componenis are in ‘Completely Knocked Down’ condition

hoving engine, gearbox ard ranemission mechanism not in pre-assembled condifion ™,

Wi The Engine and Transmission Mechanism undergo assembly process under critical
supervision of trained Engineers and technicians to pertform inmtended functions. From the
Statement dated .21.01.2021 of Shri Vikash Kumar, Asslstﬂn_t General Manager of Mis
GMMCO, it was clear tha,g lhr: gmc_ls wiere imported in LH:EHErm lh’H ioi:rq,be Engine, Gearbox

+ 5% Paged2of9l
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and Transmission Mechanism were imported under sub-assembled form and definitely not either
in Pre-assembled condition, or in semi-assembled condition, as wrongly claimed by the

Department.

vii,  Professor A, R. Mohanty, IT Kharsgpur submitted their ‘Opinion on CAT 190T
Dumper — Import Duty’ dafed 17.02.2022 and confirmed that dumpers alongwith Engine,
Powertrain/gearbox were imported a8 unassembled CKLD units,

viii. It was clear that the Chartered Engincer’s first reports obtained by Shri M. Vairamohan is
true, for it is factually correct and technically sound, without there being any inficmity
whatsoever. The Report dated 17.02.2022 issued by the Apex Technical Body, like T,
Kharagpur, holds the same view and corroborates the said first repert of Shri M. Vairamohan, the
same has withstood both the Technical as well as Judicial Scrutiny, Hence, it was clear that the
said Original Report dated 02.11.2020 issued by Shri M.Vairamohan, Chartered Engineer
depicted the True State of manufacture of the said 3 parts of the Dumpers, i.e. Engine, Gearbox
and Transmission Mechanism are not Pre- assembled but only “unassembled” form and thus the
said Report is unbiased and without any ambiguity or infirmities whatsoever. It was, therefore,
clear that the statement dated 20.11.2020, subsequently given by Vairamohan before the officers
of Customs was not true or factually comect. It showed that he being a Customs empanelled
Chartered Engineer, had changed snd resiled from his original stand, only because of the
inducement, pressure or threat exerted on him by the Customs Officers.

X, The voluntary confessional statement extracted by Customs officer from Shri Syamal
Samanta, Chief Manager (C&F) of CIL recorded on 01.12.2020 and 03.12.2020 have been
retracted on 16.09.2021.

X. In the cross examination of Shri Rajendra 8. Tambi, Chartered Engineer, it was clearly
proved that his statement were not voluntary and he was compelled to make the respective
statements ancfor report favouring the Cusioms version that the said 3 parts of the dumpers
imporied in pre-assembled condition.

35 Mis GMMCO submissions: The Noticee No. 2, i.e. M/s GMMCO in support of their
arguements submitted the following:

£ The description umder Sr. No. 524 merely states that motor vehicles imported in a
completely knocked-down condition are eligible to a concessional rate of customs duty
depending on the nature of the state of the engine, gearbox and transmission. The description
does not qualify the meaning of the words “emgine”, “gearbox” or “framsmission.” In this
regard, no reference can be drawn to the Customs Tariff which is applicable to classification of
these items. In other words, engine and engine parts which are generally covered by Heading
84.07 of Heading 84.09 of the Customs Tariff and gearbox and transmission equipment which is

generally covered by Heading 84.83 cannot be read as a limitjpeSgp postoggoegreting the text of
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Sr. No. 524 of the Notification No. 5002017, It is further submitted that there cannot be any
application for Rule 2(a) of the General Rules for Interpretaion of the Customs Tariff ("GRI™)
for interpretaion of the notification and especially to identify as to whether the imported loods

are in a pre-assembled state or not.

ii. Sr. No. 524 of the Notification does not define or provide implicitly any guidance of
what constitutes “pre-assembied.” In the sbsence of any such statutory guidance, recourse has
e be made to dictionary meanings or judicial precedents. As per Mernam Webster dictionary,
pre-assembled means “having been assembled in advance”. As the meanings suggest, the
determining factor must be whether the engine in itself is complete and assembled or not.

ini. In this regard, further reference is made to illustrated Oxford Dictionary which defines
“engine " #s “a mechanical contrivance consisting of varieus several parts working fogeiher,
esp. as a yource of power'. Similarly, the Concise Oxford English Dictionary defines “engime "

as “a machine with moving parts that converts power info mofion”,

iv.  Reliance was placed upon Hon'ble CESTAT, Chennai judgement dated 17.09.2018in
case of BMW India Pvi. Lid vs Commissioner of Customs, Chennat-V as reported ind0] 9 (366)
E LT, A28(Tri-Chennai}, and inferred thatfor an engine, gearbox or transmission to be treated as
not pre-assembled, it is crucial that all essential/integral parts which render these items complete
in all respects save for any connécting or mounting parts, should be absent. The imported geods
are not capable of functioning by themselves and hence, ure not functional in nature. Reliance in
this regardwas placed on the judgment of the Hon'ble Supreme Court in J.B.A. Printing Inks
Ltd Vi Collector of Central Excize {2000 ¢115) ELT 24 (8C){ wherein it was held that an engine
is non-functional without a radiator and hence, being a pam, is cssential to the engine. Further,
cooling (radiator), air intake line, exhaust line and engine harness are not pre-assemble to the

engine assembly.

V. Engine number is engraved on the engine block at the time of casting itself, Further, each
and every engine shipped by Caterpillar was assembled and tested in the factory and dis-
assembled for shipment. Thus, engine block bears a unique engine number which by no stretch
of imagination ¢ould be construed as engine in pre-assembled condition.

vi. It is submitted that the transmission mechamsm is a mechanism to transmit power

generated by the engine to the wheels in a controlled manner.

vi. The drive shaft, which is an essential, integral part of the transmission mechanizm failing
which the mechanism is inoperable has been imported in a separate box and is not integrated/
connected’ mated to the BANJO, which has been said to be the transmission mechanism in the
Notice,

vii.  Professor A. R. Mohanty, Professor of Mechanical Engineering at the Indian Institute of

A

Technology, Kharagpur has in his report dated I?.?m _ﬁrﬁ%ﬁly as follows:

[k gl
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“From the above examination of the facis and information provided by CIL, the Indian Institute
af Technology Kharagpur is of the opinion the the dumpers alongwith ithe Engine,
Poweriraim/pearbox were imported ax unassembled CKD kirs. ™

36.1 [ find that the present case was initiated by the department on the basis of Chartered
Engineer Certificate dated 09.11.2020 where the said Chartered Engineer (C.E.) ie. Shri
Rajendra 8. Tambi certified that Engine is in complete pre-assembled form although not
mounted on & Chassis. 1 have gone through the said C.E, Centificate dated 09.11.2020. In the
said C.E. Certificate, details of all goods as deseribed in Packing List has been mentioned. The
sample copy of the Packing List is scanned as below:

CATERPILLAR

PACKING LIST ORIGIMAL
ISELLER | EXPORTER SHIFFNG ORDER MO BEH
CATERPILLAR NG
100 NORTHEAST ADAMS 3T
PEORIA, BLUINOIS §1529-3350, LUSA | LT NUMBER ORI SN0 0 )
APPLICANT | IMPORTER |LICISSUANCE DATE - Dwopmber 13 2010
NORTHERN COALFTELDS LTD. | LA 158UNG BANK KOLEATA
ML HO, PAMIREN BHAWAN, VESSEL MAME ALLIANCE BT LOUIS
P, SINGRALLL DIST, SINGRALLI, VO W
MADHY A PRADESH, BIDeA, PORT OF LOADING JECKSONVILLE
PN - 4B5ERY PORT OF EXIT L MUMBAIL INDH&
PigDest  Prod Desc “'?:' m""‘ MatWe. (Hg) High (inch) Wide inchl  Longfinch)  CEM
LNIT THI0 GHASSIS MGHIOE  2B6U000 134 150 = Y
ENGGNE 1048700 580700 wz! o m  &
ENGINE PARTS R53.00 HO8 00 a7 LE| 14 13
FARTS . Elel R 147700 a5 a8 i) '4'_].:1|]
RH PLATFORM AS00 266000 1:0] Wo|  Wws M
FUEL Takx 109800 ba3.00 BE- B8 a7 B,
HANDHAILS 239600  BORL0 &5 (E] 15F 14,64
FETRUT . dES00 4TSS 00 56 57| 118 .11
FETRUT 485300, 475400 b 57| 118 6n
BAMED SSLO0  ANAGAN 51 116 251 24,1
CAR = 2TEO0  20BG.0D 76 50 104 9.3
|2 RIMSTOPY 2ol 36600 0| 12 n s
12 RIMS-TOPY 5100 316600 0 72 72 5. 84
ERIMSTOPY 200 FeN00 1] 12 7] 5.8
[EBRIVE EMAFT 181.00 136,00 15 K- fi 0.25
SHIFFMG MARKS 0020000  BE4FA00 284450

ALL PACHIMG OETALS INCLUDENG DESPATLH A5 REQUESTED IN TERMS DF CONTRACT MO
CILT20M90T DUMPERE-GT 10 EY Datbed 02122014

(RO TIONAL INFORBAA TION
IEL CODE: AABCHAB4H
HE CODE 67041040

IMPORT UMDER NOK-NEGATIVE
LIST OF FOREIGN TRADE POUCY 252600

ICATERPILLAR INC SGHATURE ==

[DATE 550ED ; 28570
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36.2 The description given as per the C.E. Certificate for goods available as per Packing List
is as per Table below:
Sr. No. of | Description of Deseription of goods mentioned in C.E. Certificate
Packing goods mentioned
List in Packing List _
| 7RO D CHASSIS | Chassis having all evlinders, valves, hoses, pipes. hydraulic and
» glectrical mechanism.
2 ENGINE Engine. ]
3 ENGINE PARTS | Pipes. hoses, hardware, seals ete. which are basically
attachments to the Engine.
4 Parts Parts i.e. hardware, plates, tubes, flange, clamps, seals ete.
which are hasically attachmenis of other assemblies which are
required to connect the engine to other sub-assemblies/parts of
dumper such as Tranamission Mechanism ete, Somme of the
parts like Mimor, instruments have no relation whatsoever with
- ) the Engine Transmiszion Mechanism.
RH PLATFORM | Base of Platform placed abave wheels on which driver cabin i
S mounted.
| & FUEL TANK Fuel Tank used for storage and supply of fuel.
7 HANDRAILS Handrails which are basically aﬂfﬁtjr' rails on both side of
ladders which is used to step up in the cabin from the ground. |
(8 | FSTRUT Fstrut is basically a constituent of Transmission System. |
e FSTRUT Fstrut is basically a constituent of Transmission System, '
10 BANIO Transmission Mechanism mentioned in Packing List as *Banjo’
11 CARB Driver Cabin having all electrical Ci ircuitry, instrument panel,
steering, seating, canopy ele.
i2 2RIMS-TOPY | Rims for Tyre. .
13 TRIMS-TOPY | Rims for Tyre.
14 2 HlME—TDP‘I:’ Rims for Tyre. -
15 DRIVE SHAFT Drive Shaft.
36.3 The content of the Packing list as described by the C.E. has not been disputed by any of

the noticees or their representatives. It is also w be mentioned here that the Packing List of all
the dumpers are also the same and the above facts are also not disputed by the Noticees, 50

dumpers were already cleared prior to investigation and it is also confirmed by the importer that

packing list of all the dumpers either seized or cleared are the same m all aspects.

31

It is to be noted here that the packing list of each dumper constitute the entire dumper.

Om careful examination of the packing list, the following facts can be arrived:

i The Sr, no. | of the packing list consists of Chassis.

i, The item mentioned at Sr. no. 12, 13 and 14 are Rims for tyres.

1ii.

1V,

sides of ladder.
V. The Sr. No. 5 of the packing list is RH Platform which is placed above wheels on which

driver cabin is

wi.

maorunted.

The Sr, ne, 11 of packing list is Cabin or Driver Cabin,
The Sr. no. 7 of packing list consists of handrails which are basically safety rails on both

The Sr. No. 6 of the packing list is Fuel Tank.
I find that above parts are not the matter of dispute in the prﬂt
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37.2 1 find that the following assembly/sub-assemblies etc. as described in the packing list are
matter of dispute in present case:

i ‘Engine’ as declared in Sr. No. 2 of packing list.

i ‘Engine Parts” as declared in Sr. No. 3 of packing list.

iii. ‘Parts” as declared in Sr. No. 4 of packing list.

iv. ‘Banjo” as declared in Sr, Mo. 10 of packing list,

V. ‘F Strut” as declared in Sr. No. 9 and 10 of packing hist.

vi. ‘Dirive Shaft’ as declared in Sr. No, 15 of the packing list.

38.  On perusal of C.E. Certificate of Shri Rajendra 8. Tambi, it can be inferred that Engine,
Engine Parts and 'Parts’ as declared in Packing List are related to Engines. Further, Banjo,
Fstrut and Drive Shaft arc related to Transmission Mechanism.,

39, [ find that in all packing List, Engine has been declared as specific product. There is no
dispute that such engine as declared in packing list was never mounted on a chassis. T find that
there is a specific engine no. in all cases which has also not been disputed by all the noticees. As
per C, E. Certificate, the Engine pans consists of Pipes, hoses, hardware, seals ete. which are
basically attachments to the engine to connect the engine to other sub-assemblies/parts of
dumpers. Similarly, ‘Parts’ consists of hardware, plates. tubes, flanges. clamps, seals etc. which
are attachments of other assemblies required to connect the engine © other sub-assemblies.
Therefore, on perusal of the packing list, it is seen that the partsiengine parts consist of
attachments for attaching Engine to other assemblies/sub-assemblics. When engine has been
declared in packing list with exclusive engine number, normally it should be inferred that
cngine is in pre-assembled condition. Moreover, the parts which has been declared separately
are mere attachments for attaching engines 1o other sub-assemblies. Wherever dumper is
imported in CKD condition, there will be always different parts/sub-assemblies/components to
be assembled weether and while erecting the dumper these have to be attached through different
attschments. Therelore, declaration of engine in packing list with exclusive engine numbers
proves that engine has been imporied in pre-assembled condition. Further, 1 find that M/s
GMMCO in their submissions dated 12.04.2022 in Paragraph 8.16.14 have submitted that cach
and every Engine shipped by Caterpillar was assembled and tested in factory and dis-assembled
for shipment. It clearly evidences that Engine was already assembled and dis-assembly was only

with respect to attachment as evidenced in packing hist.

40. 1 find that Noticee ni. 1 has relied upon their supplier letter dated 12.11.2020 which
states that Engine in its as-shipped configuration cannot perform its intended function without
eritical sub-assemblies shipped separately such as Radiator, Air Cleaner & Pre-Cleaner which
are separately supplied along with over 140 linc iterns, They have further stated that in order to
make an engine fully operational to propel a truck, the Radiator, Air Cleaner & Pre-Cleaner
needs to be assembled with about 16 types of tubing su%; Ianq:atgﬁ parts in Box named
Engine parts box. Once fully assembled with the ub-assemblies

@ )
;-g;' ‘o ) Pagedlof9l
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complete ready for erection. Their supplier M/s GMMCO has argued that ceoling (radiator), air
intake line, exhaust line and engine harness are nol pre-assembled 0 the engine assembly. They
ulso argued that cooling device i.e, radiator. which is part of technical specification of the engine
was shipped separately and assembled at site. In their support they have also given the pictorial
representation of the engine system indicating its assembly at site, which has been reproduced

below:

i Cpbar
GwEiEm

I IreScae parrs shigped separately and dsseevided is Che Tkl I

[hey have also argued that engine number is engraved on the engine block at the time of casting
itsell.

41. | find that as per Sr. No. 524 of exemption Notification no. 50/2017-Customs dated
30062017, Motor vehicles imported as Completely Knocked Down {CKD) kil has been
categorised in 2 parts —

i. Engine, Gear box and Transmission Mechanism not in a pre-assembled condition

i, Engine or Gear box or Transmission Mechanism in a pre-assembled condition but not

mounted on a Chassis or body assembly.

| find thai Noticees have argued that unless above mentioned three units i.¢. Engine, Gearbox
amd Transmission Mechanism become [ully functional, they are not in a pre-assembled form. [
find that the definition of pre-assembling has not been given in the said Notification. The
Noticee no. 2 ie. M/s GMMOCO in paragraph 8.16.13 of their submissions dated 12.04.2022
has argued that more than 9000 parts are required to assemble the engine. In this regard, |

place the engine which has been imported in pictorial form as placed below:
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On perusal of the above picture of engine, it can very well be concluded that the above declared
engine consisted of thousands of parts which has taken the shape of engine. Each pan of the
engine has got a different name and description. When different parts are assembled to achieve a
different product, the name of the part loses its significance and the new product gets a new
name. In the present case, when thousands of parts are assembled together, a final name was
given to the resultant product and that name given by the manufacturer is called *Engine’. Thus,
it has to be inferred that engine is pre-assembled. When engine is not pre-assembled. in such
situations, resultant product of assembly of parts cannot be called engine. In the present case,
they have not brought various parts of engine o be assembled on assembly line but they have
brought thousands of parts assembled together and themselves called it as Engine. In such
situation, it has to be inferred that Engine has been *pre-assembled”.

42.  Both the noticees have argued that the engine which has been brought is not in operation
phase and certain more parts are needed to be added such as Radiator, Air Cleaner & Pre-
Cleaner to make it functional. Moreover, the professor of TIT Kharagpur has given his opinion
on the hasis of functionality of the engine. I find that as per notification there is no condition that
engine has o be in operational phase. Therefore, argument of both the noticees that engine has

to be in operational phase, 1o be considered pre-assembled is not sustainable.

43. 1 find that clarification of any product is governed by General Rules of Interpretation
(GR1) of First Schedule of Customs TarifT Act. 1975. Rule 2(a) of GRI is reproduced below -

“Any reference in a heading to an article shall be taken to include a reference to that article

incomplete or unfinished, provided thar, as presented, the i@aﬁiuiﬁm ar imfinished arvicles has

)
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the essential character of the compleie or finished article. It shall also be jaken fo include a
reference to that article complere or finished for falling to be classified as complete or finished
by virtue af this rule), presented unassembled or disassembled

Although such explanation has already been piven for the purpose of classification. however, it
is specific that *anv reference to heading in an article should be taken with reference to an article
in an incomplete or unfinished form having essential characteristic of complete or finished
article, The above explanatory notes give an indication that if the essential characteristic of an
article is achieved. it shall get a name of finished article only. The above principal shall apply in
the present case where the essential characteristic of engine is achieved and the supplier
themselves have named the article as engine.

44.1 1 find that Noticee no. 2 i.e. M/s GMMCO in para 8.16.2 of their written reply dated
12.04.2022 has enclosed in Annexure -15 which consists of Shipping Configuration and Engine
Installation & Commissioning details for 789D Cat dumpers purchased by M/s NCL. As per the
Engine installation & Commissioning, they heve declared the parts which need to be connected.

Their submmission i3 scanned below:

Engine Installation & Commissioning: Part details
« Listed § packages include parts for Engine Installation & Commisgioning

Pl 1 |
Engine Agsambiy 3 5 = EngreSkd | 2 ]
Coniing Line ronnesion — Loose Parts Engine Part Box 1 1
.ﬁ..'nmhLimﬂmrinﬁaﬂ—LmPﬂ 1 ~ |ErginePanBex | |

Tamue converter Hydrauic Lings & Hamess Connection - Loess Parts | Engive Pert Bos R 3

Engins Harmess Corneclion - Lodse Part Engne Pt 501 _ 8 |
Hardware for connection - Looss Parks 3 | Hasdwars Box - Part Skid ' - 4 |
Exbausd Live Connection - Looss Prrs | intaoe Bou - Fart Skia _l“ AL
A Filer Assemby : RH Flatfom Skid 5 ,

B e e ]

44.2 | find that above documents state as to how the Engine System is 1o be installed and
commissioned. Engine system consists of (i) Radiator (1) Engine Assembly (iii) Cooling line
connection (iv) Air Intake line connection (v) Torgue convertor Hydraulic Lines and Hamess
connection (vi) Engine Harness Connection {vii) Hardware for connection (viii) Exhaust Line
connection (1x) Air Filter Assembly.
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443 It is to be noted that the entire 9 assemblies consist of Engine system and engine

is one of the assembly. Thus, both the noticees are actually arguing that engine system is
aot in & pre-assembled condition. But the fact remains that out of the 9 assemblies in an
engine system, 'Engine’ is itself one of the assembly. The exempiion notification talks
about the engine and not the engine system. The condition of the Sr. no. 524 (1) (b) of
exemption notification no. 50/2017-Customs dated 30.06.2017 is that Engine should be in
pre-assembled condition, and does not say that the Engine system should be in pre-
assembled condition. Thus, as per Engine installation and commissioning details submitted
by the Noticee no. 2, it is clear that Engine was in pre-assembled condition but different
other assemblies like radiator, air filter assembly and other assemblies like cooling line, air

intake line etc. were needed to be connected to make entire engine systen.

444 | find that M/s GMMCO in their letter dated 12.11.2020 have also stated that when
radiator, air cleaner and pre-cleaner are assembled with other parts, engine system is completely
ready for ercction. As claimed by the Noticee no. 2, sub-assemblies like mdiator, air cleaner and
prée-cleaner are parts of the entire Engine System and the engine is one of the sub-assemblies of
the Engine System. These sub-assemblies canmot be a part of the engine but part of Engine
System. Therefore, argument of Noticee no. 2 that radiator is essential part of engine is not
sustmnable and henee, case law of JB.A. Printing Inks Lid. vs Collecior of Central Excise [200
(f15) ELT 24¢8C]) fis not applicable in the present case. In the waid case of JB.A Printing Inks
Lid. vs Collector of Ceniral Excise, issue was of classification of Radiator Assembly wherein it
was held that internal combustion engine cannot funclion without a cooling device i.e. radiator. 1
find that the issue in the said case was with regard to Internal Combustion Engine. In the present
¢ase, the product is a dumper which functions with the help of Engine Svstem: radiator is one of
the part of the entire Engine System and Engine being one of the part. T find that nature of two
different Engines cannot be compured. Therefore, the said case law of L B.A. Printing fnks Lid,

vs Caollector of Central Excise is not applicable in the present case.

44.5 1 am reproducing the document submitted by Noticee no. 2 for engine parts box:

Pape 51 af 91




F. No. GEN/ADJNCOMM/ZBO2021-ADIN-OVO-COMMR-CUS-IMP-1-ZONE-I-MUM

.l 205

, shipment Package

T find that in the above said document, the following is mentioned:

“Engine Pari Box contains 106 items. Packaged in Upper Portion/Lower portion/1] ELC
bags. All items are used to connect Engine with different Section Le. Cooling System, Braking
Section, Air Inlet/'Exhaust, Torgue Convertor Group™

Thus, they themselves have certified in their document that all items are used to connect
ENGINE with different section ie. Cooling System. Braking Section. Air Inlet/Exhaust,
Torque Convertor Group, Thus, it is very clear that engine was having a separate 1dentity and
the cooling system. braking system ete, were having different identities and these all were 10 be
connceted to the engine. The above said document itself proves that Cooling System, Braking
Section, Air Inlet/Exhaust ete. are not parts of the engine but they are connected to the engine to
create engine system.

44.6 MNow, | am reproducing the engine installation & Commissioning process Map as
submitted by Noticee no, 2 as below:
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B Engine Installation & Commissioning Process Map

On perusal of the same, it is clear that first engine is to be installed on a Chassis and thereafier
radiator is to be connected to engine and other different lines is to be connected to engine as per
sequence show above, Further, | am reproducing below the photograph of the Engine installation
on Chassis which gives the compleie evidence that the product which has been declared as

engine has been installed on Chassis —

209

nstallation on Chassis

-

4, Engine |
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44.7  Although Noticee no. 2 has claimed radiator as a part of Engine, as per the document
submitted by them, the radiator is installed on Chassis after enging installanon. The scanned

copy of the document is reproduced below:

210

y 7 Radiator installation on chassis
., Radiator installs after Engine instadaton PUrpose & t ool the g system

Bt o = VTS

45. On the basis of the evidence submitted by Notices no. 2, it is clear that engine was
imported in pre-assembled form, which is evident by doouments submitted by notice no. 2 as
ahove. The other assemblies which noficee claims to be parts of engine are not parts of engine
but other assemblies which are connected to the engines creating the engine system. The
condition of the Sr. No, 524 of the exemption notification no. 302017-Customs dated
30.06.2017 is that engine should be pre-assembled from and not the engine assembly, Multiple

documents submitted by them clearly evidenced that engine was in pre-assembled form.

4. | find that in the case of BMW India Pvi. Ltd, vs Commissioner of Customs, Chennai-V
as reported in2019 (366) E.L.T.A28(Tri-Chennai), Hon'ble CESTAT beld that “since the
imporfed goods Le. éngine assembly, fransmission sub-assemblygearbox of motor cars have
heen listed with their corresponding pari numbers in the packing list and the mamgacturer
suplied rthese goods fn the form of single product having Unigue  dentification Number
engraved on it the same are to be considered in pre-assembled form. " [ find that this judgement
is squarely applicable in the present case as Engine and Transmission Mechanism have been

imported as a single product with unique identification number engraved on it.

471 Moticee no. | has stated that Shr Svamal E-}mmmz} has retracted his statement and the

statements of the Chartered Engineers cannot be Eﬂﬁ&i-éiﬁ,hﬁ}’:ﬂ;{m automobile engineers. |

""l:: N [ 'l:l.l
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find that entire case was built up on the basis of documentary evidence and not only on the basis
of statements. The C. E. Rajendra 5. Tamb: during the examination of the goods has presented
the facts of the case and documentary evidences prove that the cngine was in pre-assembled
form. Noticee no. 2 themselves have given sufficient documents as discussed above to establish
that the engine was in pre-assembled form. Shri Syamal Samanta has retracted his statements
dated 01.122020 and 03.12.2020 recorded under Section 108 of the Customs Act, 1962 on
14.09.2021, after a gap of more than nine months of giving his statement during investigation. Tt
is pertinent to mention that the retraction of the statement was made after more than three
months from the conclusion of investigation and subsequent to issuance of second SCN dated
U8.07.2021. In this regard, | rely on the below mentioned judgemenis wherein it is held tha
retraction of statement recorded under Section 108 of the Customs Act, 1962, after a
considerable gap of nine months from deposing before the investigating agency and even after a
gap of 3 months from the issuance of SCN, cannot tzke away the evidentiary value of the said
statements :

* The Hen'ble High Court of Delhi in the matter of H.R. Siddigue Vs Dircctor,
Enforcement Directorate as reported in 2015 (318) ELL.T. 182 (Del.) has held tha
“Retraction of confessional stalement conlaining admission of wrong doings by
uppelicmt came affer more thar ten years al the stage of personal hearing only and not
before that - Had the appellant subjected to threat, coercion or pressure. as alleged by
him rather belatedly, he would have retracted his confessional siatement soon affer
making the same once the alleged threat, coercion or pressure ceased to influence the
action of appellant - Appellant jatled o disclose as to how he was pressurized, coerced.
ar tarivred, and by whom, when he made the earlier confessional siaiement - Siatement
was also duly corroborated by independent evidence.

* Hon'ble Tribunal, Mumbai in the matter of P.B. Nair C&F Pvt. Ltd. Vs Commissioner of
Customs (General), Mumbai as reported in 2015 (318) EL.T, 437 (Tr. - Mumbai) has
held that "Proceedings wunder Section 108 ihid iv a judicial proceeding and if any
refraciion of confession to be made, to be made before same authority who originally
recorded the staiement - Confessional statements never retracted before the authority
hefore whom the statement was recorded, belated retractions of stedements afier abowt
o ared half years cannot fake away the evidentiory value of original statement. "

Further, | find that the Chartered Engineer certificate and the II'T Kharagpur certificate dated
| 7.02.2022 were more of an opinion and the fact that Engine was pre-assembled is to be
established on the basis of technical literature and interpretation of Customs Rules. As discussed
above, technical literature and interpretation with regard to Custom laws clearly establishes that

the Engine was in pre-assembled condition.

T — S

472 Noticee no. 1 had sought the cross-examinotion of the catiogtin
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never recorded during case. Noticee no. 1 have further submitted that denmial of Cross-
Examination of the verv [nvestigating Officer is clearly in violation of the Principles of Natural
Justice, thus vitiating the entire adjudication proceedings in this case. In this regard, I rely on the
below mentioned judgments which have held that cross-examine of imvestigating officers was
without basis as statements of such officers was never recorded or relied upon:

* Hon'ble CESTAT, Mumbai in the matter of Evercst Diamond Tools Versus
Commussioner of C. Ex., Visakhapatnam - 2007 {211) E.L.T. 327 {Tn. - Mumbai) has
held that “Appellants contention that they were not allowed e eross-examine
imvestigatime officers withow! basis as statements of such officers never recorded”, 1t 15
to be noted that the said case was further affirmed by the Hon'ble Supreme Court as
reported in 2015 (321) ELT. A207 {8.C).

» Hon'ble High Court of Kerala at Emakulam i the matter of N.5. Mahesh Vs
Commissioner of Customs, Cochin as reported in 2016 (331) E.L.T. 402 (Ker.) has held
that “the fmvestizaring unit has developed the cave on the basis of documents recovered
during investigation and other evidences and not relied on statements of any ofiicers
who examined’audited’assessed the consipnment. Moreover, said officers  have
discharged these functions as part of thetr official duty, based on documents provided by
the importer, Further noticee No, 2 has not giver any reasons for examining the said
officer, mor the evidences sought to be brought ot from them. It is also learm that the
dockers of the hills of eniry relied upon by investigation have already been supplied
wlong with the show cause notlce. However, If required, noticee No. 2 can obiain
additional set of copies of documenis from STB, unmder prior intimation to undersigned,
Accordingly, the requesi for cross-examining all officers who assessed'andited/'examined
the impugned consignments cannot be acceded to. ™

e In the matier of JSW Sieels Lid. Vs Commissioner of C. Ex., Belgaum as reported in
2000 (254) ELLT. 318 (Tri. — Bang.), the Hon'ble Tribunal has held that “the
Commissioner adjudicated the classification dispute on the basis of relevant facts
ascertained from the assessez. Further, it was held that denial of cross-examination of
departmentel officer has not violated natural justice as such officers do not contribute to

judicial determination of classification Natural justice,™

In addition to the above, denial of request for cross-examination has been held as not violating

the principles of natural justice during gquasi-judicial proceedings in following case laws:

* [In the case of Kanungo & Co. Vi Collector of Customs, Calcuta & Others [1993(13)
EL.T. 1486 (8.C.}], wherein it was unequivocally held that for proceedings under

Customs Act. the right to compliance to the principles of natoral justice does not cover

the right to cross examination witnesses.

s [n the case of Commissioner of Customs, Hyderabad V. Tallaja Impex repored in
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evidence meed not fo be followed Cross examination canmot be claimed as a matter of

right.

* Inthe case of Patel Engg. Ltd. vs UOI reported in 2014 (307) ELT 862 (Bom.) Hon ble
Bombay High Court has held that “right of cross-examination cannet be asserted in all
imguiries and which rufe or principle of maral fustice nmust be followed depends wpon
veveral foctors - Further, even if cross-examination ls denled, by such denial alone, it

cannot be concluded that principles of natural jusiice had been violated ™

= Hon'ble Tribunal in its decision in Sridhar Paints v/s Commissioner of Central Excise,
Hyderahad reported as 2006{198) ELT 514 (Tri-Bang) has held that “ .. ... ...... ... denial
if crass-examination of witnesses/officers is not @ violation of the principles of narural
Justice, we find thet the Adfudicating Authority has reached his conclusions not onfy on
the basis of the statemenis of the concerned persons but also the various incriminaring
records seized We hold that the statements have been corroborated by the records
seized”

Thus, | find that denial of cross examination of the investipating officer does not lead to
violation of principles of natural justice in the present case, as discussed above.

48.  Noticee no. 1 has relied upon the opinion dated 17.02.2022 of Shri A. R. Mohanty,
Professor of Mechanical Engineering, Indian Institute of Technology, Kharagpur wherein he has
concluded that Engine, Powertrain/Gearbox were imported as unassembled CKD units. 1 find
that no reasoning has been provided in his report as to how the engine was in unassembled form.
I'he Engine svstem as described in para 43 above, has not been taken into account by the said
professor of 1T, Kharagpur. The documents supplied by the manufacturer itself states that
Engine and Enginc assembly arc the 2 different products and engine is one of the assemblies of
the engine system. The said professor in his observation in Sr. no. 1 has stated that air induction
system, exhaust system, cooling system etc. are components/sub-systems which need to be
present as a single integral mnit to make it functional. There is no dispute that entire Engine
System has to be integrated for the working of the system but the fact remains that engine itsell
i1z one of the assembly to create an entire Engine System. Thus, inferring that the engine is not
pre-assembled is not correct and 1 find that the certificate submitted by the IIT professor has
been prepared without taking into account all the documentary evidences submitted by the
Noticee. The document submitted by the supplier itself proves that engine as imported was in a
pre-assembled condition.

49.1 1 find that the Show Cause Notices have alleged that the Banjo declared in the Packing
List is Transmission Mechanism as single sub-assembly with specific serial nos. SCN has also
relied upon statement dated 20.11.2020 of CE Shri M. Vairamohan which stated that
Transmission Mechanism is in pre-assembled form. As stated earlier Sr. no. 10 of the Packing
fist has been declared as Banjo. The CE Shri Rajendra %Mﬁ‘hm LE Report dated

Pl % 2 Tl
(13,11.2020 has also stated that Fstrut at Sr. no, 8 and {‘qffac}d??__u;t -Iﬁiﬁfﬁfmﬂmﬂt of
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Transmission mechanism. Noticee no. 1 in their replv has submitted that Transmission
Mechanism plays the role for power transmassion from engine 10 wheels through Drive Shaft.
They submitted that as per letter dated 12.11.2020 of supplier, their supplier has clarified that “at
a high level the transmission works on the principle of hydraulic shift. The Hydraulic Pamp
provides power o transmission for its operation. The Banjo is the unil that houses the
transmission, differential. final drives and brake groups. The hydraulic wnk and pump are
shipped separate not connected to Banjo', [n this case, they also relied upon the opinion of ITT,
Kharagpur certifying that Transmission mechanism are imported in unassembled form.

49.2 MNoticee no. 2 in their written submissions has argued as under:

i, The transmission mechanism is 8 mechanisim to transmit power generated by the engine
to the wheels in a controlled manner. Such 15 the definition in the Oxford Dictionary as also
Merriam-Webster, “sransmission™ as defined in the Dictionary of Automotive Engineering (2™

ed.) by Don Goodsell is as tollows:

“rransmission (1) Mecharical unil containing a moanval or awomatic change-speed gear
aystem and associated actuating machinery, (2} Collective term for the components such
as cluteh, gearbox, driveshaft, wherehy power is fransmitted jrom the engine to driven

wheels "

The definiton extracted above clearly shows that driveshafi is an integral component of a

transmission mechanism and is integral to the same.

iL Juxtaposing this against the facts, it 1s an undisputed fact that the drve shaft, which is an
essential, integral part of the transmission mechanism failing which the mechanism is inoperable
has been imported in a separate box and is not integrated’ connected” mated e the BANJO,
which has been said to be the transmission mechanism i the Motice.

iii.  Shr Rajendra Tambi as well as Shri M. Vairmohan, the Chartered Engineers, during
cross-examination admitted that BANJO is not a transmission mechanism and that transmission

mechanism 15 not imponed in a pre-assembled condition.,

493 [ find that the said Noticee no. 2 has provided the literature for Powertrain Installation
and Commissioning. As per the said document, the paris for powerirain Installation &

Commissioning includes as follows:
i Banjo Assembly (includes Differential/ Transmission/Rear Axle).
it Transmission Hydraulic Line Connection.

iii, Rear Axle Lubrication Line Connection.

iv. Transmission Hamess Connection.

W Brake Oil Cooler Line Gp.
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vi. Hardware for Connection - Loose Parts.

Scanned Copy of the same i5 as below:

Power train & Commissioning: Part details
- Listed 2 packages include parts for Powertrain Instalation & Commissioning

PoweRTRAWSYSTE | S Dela —=5
gﬂr!:.ﬂgmmul:.- {nchudes DIHE{EHTE':JI'T‘-‘:'Ir-Emi:m:I-I'Hear il Benjo Skid

-]:laﬁmﬁmﬁj'drdl.ﬂ"; Line cannectica Banja Shid ] o)

Rear Axla hibrication Ling conrection Banjo Suid [ H

Trarsmision Harress Conractian Fianja Skil 10

i LGy LD T L S
-H-:;ME! ﬁ:l'mnrl;{'ll'ﬂﬂ“' Lﬂ":; Parts Hirduarn Box - Parl kil 4 3

| e S e
I_:‘:

494 On perusal of the same, @t is clear that Banjo Assembly includes
differential Transmission/Rear Axle which was packed in one of the package no. 10 called as
‘Bamo” in the Packing List of the Bills of Entry. Further, the transmission hydraulic ling
connection. Rear Axle Lubrication Line Connection, Transmission Harmess Connection was also
attached to the Transmission Assembly. As per their literature as shipment package. it has been

clarified that transmission comes mounied on Banjo Assembly. The scanned copy is as below:

: shipment Package

Trama MmN Assnmiy

§0: B ki

[TransdiEinn comes roci kT ga Bavgo Aszamaby

L

il
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As per the above photograph, the entire assembled part was known as transmission assembly.

49.5 The flow chart for Power train installation and commissioning as supplied by supplier is

ag below:

|, Power Train Installation & Commissioning Process Map

On perusal of the fow chart, it is clear that Banjo Assembly has to be installed on Chassis. They
have also certified as per scanned copy of the picture depicted in para d48.4 above, that
transmission assembly is nothing but a Banjo Assembly. Therefore, on the basis of document
supplied by the supplier, it is clear that Transmission assembly/mechanism were imponed in &
pre-gssembled form. Further, when the Tronsmission Assembly has attained the essenial
characteristic of Transmission Mechanism, it has fo be inferred that Transmission Mechanism
were imported in pre-assembled form. | find that the transmission assembly |.e. Banjo was given
specific Sr. No. in the packing list. | again re-iterate the judgment of Hon'ble CESTAT in the
case of BMW India Pvi Ltd vs Commissioner of Customs, Chennai-V [(366) EL. T AZ8(Tri-
Chennai) |, wherein it was held that “since the imported goods i e. engine assembly, iransmission
sub-assembly'gearbox of moter cars have been lsted wich thelr corresponding part numbers In
the packing list and the manefaciurer supplied these goods in the form of single product having
Unique Identification Number engraved on it, the same are to be consideved in pre-assembled
form. " Therefore, once essential characteristic of Transmission Mechanism is achieved and
ready for attachment through connections, same will be considered as Transmission Mechanism.

49.6 Noticee no. 2 has argued that drive shaft is the part of Transmission Mechanism and it is
undisputed that drive shaft has been packed separately. In this regard, the scanned copy of the
literature for drive shaft installation as provided by Noticee no, 2 with their written submissions

is below: P . -'=' s
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Drive shaft Box
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Thus, it 1s clear that drive shaft connects torgue convertor and Transmission. Further, drive shafi
ransmits mechanical power for Engine to Transmission. As per the above photograph bearing
page no. 229, 1t is clear that transmission is separate from drive shafl. Thus, the argument of
noficee no. 2 that drive shafi is part of Transmission Mechanism is not sustainable. As discussed
gbove, Transmission Mechanism / Transmission Assembly has been imported as Banjo as

discussed above in pre-assembled condition,
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S0.1 I find that Noticee no. 1 has siated that there was no question of mechanical gearbox in
the 190 Tonnes rear dumpers. The transmission mechanism plays the role for power
transmission from engine to wheels through driveshaft. Noticee no. 2 has stated as under:

i, the drive shaft does not have pear and cannot be describes to be a gear hox.

ii. A gear box is the part containing gears, i.e. the equipment that changes relation of the
engine speed with the speed of the wheels, It is undisputed that the driveshaft does not have any
gears and neither does it control any such relstionship. A driveshaft is a simplicirer device that
transfers the mechanical power of torgue and rotation from the engine to the wheels. Hence, by
no stretch of imagination can the same be termed as a gear box.

i, The imporied dumper does not have any gear box, It is fitted with torque converter
which works on hydro-mechanical transmission, that performs a funsction similar to that of

a gearbox, i.e., to increase the torque while reducing the speed. but it is not a gear box,

%0.2 | find that there is no allegation regarding gearbox in the Show Cause Notice, and it has
not been identified as to which item in the Packing list is the gearbox,

51. As discussed above, Engine and Transmission Mechanism are in pre-assembled
condition, As per Sr. no. 524 (1) (b) of the exemption notification no. 50201 7-Customs dated
30.06.2017, rate of BCD would be 25%, if either Engine or (earbox or Transmission
Mechanism would be in pre-assembled form but not mounted on a chassis or a body assembly,
Thus, the condition is that if any out of the above three is in pre-assembled condition, then they
should be eligible for BCD (@ 25% ag per Sr. no. 524 (1) (b) of Notification no. 50/2017-
Customs dated 30.06.2017, and Sr. no. 324 (1) (a) of the said notification shall not be eligible
for the importer, It is 1o be noted that for the benefit of Sr. no. 524 (1) (a) of the said exemption
notification, all the 3 ie. Engine, Transmission Mechanism and Gearbox should be in
unassembled condition. which is not the ease here, Therefore, it is held that Noticee is not
eligible for Sr. no. 524 (1) (a) of the said potification and Notice has rightly charged that the
importer shall be efigible for Sr. no. 524 (a) (b) of the said exemption Notification.

£2. Whether Erection and Commissioning charges is to be added in assessable value:

£2.1 Show Cause MNotice has alleged that Rs.30,00L000/- per equipment would be pad by
Noticer no. | to Noticee no. 2, towards the technical assistance for assembling and
commissioning of dumpers on behall of manufacturer i.e. Caterpillar Inc. UUSA, It is alleged that
m's Caterpillar Inc. USA has supplied the goods on the condition that technical assistance or
technical knowledge for assembling the dumper would be provided by M/s GMMCO (Supply of
goods against payment). Such erection and commissioning charges were not included in
declared Assessable Value as per contract. Tt further alleged that the payment of cost of erection
and commissioning appears to be the condition of sale of the goods by the buyer to the third
party to satisfy an obligation to the seller. The SCN alleged that such payment would fall under

- T, P i
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the ambit of condition of sales in terms of Rule 10 (&) of the CVR, 2007 and are liable to be
added 1o the declared value after rejecting the valee in terms of Rule 12 of the CVR, 2007,

522 Notice no. 1 in their written reply stated as under:

i. The goods have been imported pursuant to a Tripartite Contract dated 02.12.2019
executed by and between M/s, Coal India Ltd., M/s, Caterpillar Inc., U.S.A and its authonzed
dealer in India, Mfs. GMMCO Lid. As per the said Carriage and Insurance Paid to (CIP)
Contract, the poods will be shipped by the manufacturer, M/s. Caterpillar Inc., U.5.A. and the
same will be installed at the site of the Importer by the Supplier-M/s. GMMCO Ltd. and for that
post-importation service/activity rendered by them M/s. GMMCO Lid. would charge a sum of
Ra.30,00,000/- per unit of dumper,

. The Show Cause Notice blissfully ignores the fact that the erection and commissioning
of the goods in the Dumpers in CKD condition are post importation activities and the charges
for such erection and commissioning have been paid o M/s. GMMCO Ltd. in India subsequent
o import of the goods. These charges have no bearing on the transaction value of the goods and
which is genuine. Therefore, the proposed addition of the cost of erection and commissioning to
the transaction value of the goods is incorrect and thus deserves to be rejected outright. Even the
plethora of decided cases by the Hon'ble Supreme Court, High Courts and CESTAT clearly do
not support the Department’s case herein. Some of the imporiant authorities are referred to and
reproduced here below for the kind perusal of the Hon'ble Commassioner.

ifi.  To put forth their point as above, they relied on the below mentioned judgements:
- Bharat Ahemimem Co, Lid vs. Commissioner of Customs & Service Tax, Visakhapatnam
- 2019 (369) ELT 1064 (Tri} dectded on 23.04.2019.
- Tata Iron & Steel Compuny Ll vs. Commissioner of Cemral Excise & Cusioms,
Blubareshwar - 2000 ¢116) ELT 422 (8C)

523  Further, Notice no. 2 in their written reply dated 12.04.2022 stated as under:

i The proposal of the Notice to include the cost of Rs.30,00,000/ incurred per dumper to
the assessable value of the imported goods under Rule 10 (1) (e) of the CVR, 2007 is ex-facie
illegal and bad in law. The cost of erection and commissioning is in relation to post-import
expenses incurred in India and is therefore, not directly connected to the imported goods at all.

ii. It is settled law that no additions of post-import expenses can be done to the assessable
value. Reliance in this regard is placed on the judgment of the Hon'ble CESTAT in NCL
Industries Limited vs Collector of Customs, Bombay (2005 (189) ELT 193 (Tri.-Mumbai] as
affirmed by the Honble Supreme Court at 2013 (322) ELT A%1 (5C). Hence, the proposal for

redetermination of the value is unsustainable in law.,
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524 | find that there is a tripartite agreement among purchase, M/s CIL, manufacturer M/s
Caterpillar Inc. USA and M/s GMMCO (authorised Indian Agent of M/s Caterpillar Inc. LSA),
referred as supplicr. The entire agreement was for supply, installation and commissioning of 102
nos, of 190 Tonne Rear Dumpers along with consumables spares and consumables for 12
months of warranty peried from the date of commissioning of the equipment and thereafter
spares & consumables for a period of 84 months to various projects of NCL. Therefore, it was a
turnkey where apreement was for supply of fully commissioned dumpers. Even after
commissioning of dumpers, spares and consumables were also 1o be supplied. The St. no, 10 of
the said contract 18 reproduced below:

“The contract is concluded among the Purchaser, the manufacturer and the supplier for supply,
installation and commission of 102 nos. of 19 Ton Rear Dumpers along with Conswumable
Spares and Consumables for 12 months of warranty period from the date of Commissioning pf
the Eguipment and thereafier, spares and consumabies for a period of 84 months,

The Eguipment shall be supplied by the mamufocturer — Mis Caterpillar Inc., 100N E Adams
Nrreer, Peoria, Hlinois — 61629-3330, USA in USD

The items sourced in INR reguired for fiiting in the equipment dwring commissioning of the
cquipment, consumable spares and consumables for 12 momths of warranty period and
thereafier spares and consumables for a period of 84 months will be supplied by M/s GMMCUO
Lid, in INR.

Separate letter of credit(s) shall be estabiished by NCL and ECL on M's Caterpillar 8. A. R L.
Stngapore branch, 7 tractor road, Singapore — 627968 for the ser CIF Amount of equipment
after deducting Indian Agency commission for equipment in USD for a total value of USD 126,
Q57 480 36 (US Dallars One Hundred Twenny-six million nine hundred fifty seven thousand four
hmdred eighty and Point thirty six only). Payment for foreign curvency, INR, Indian Agency
Commisyion and Cusioms Dury etc. shall be made as per provisions contained in clause-7, SCC

af the Contract. ™

52.5 ‘Thus. | find that the entire contract price was bifurcated into the following parts:

i. CIF value of the equipment.
il Erection and commissioning charges per equipment.
iti.  Price of all items sourced in India required for fitting in equipment dunng

commissioning of equipment,

iv. Price of consumables to be supplied after commissioning.

O perusal of the same it can be inferred that Noticee no. 1 had not ordered for the goods
in the condition us imported. They had ordered for supply, installation and commissioning
of 102 nos. of 1M Tonnes rear dumpers along with consumables thereafier. Thus,
installation and commissioning was integral to the gﬂgﬂgip}ﬂﬂed unless installation and
commissioning of goods imporied was dunt,}!j‘éﬁt.liliiii"it-i;ﬁ ﬁf-iﬁébg_mtmﬂ is not fulfilled.

- %
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FErection and commissioning is done for all the goods imported by the Noticee ne. 1.
Therefore, erection & commissioning is related to imported goods.

52.6 As per the definition given in the contractual agreement, ‘Service’ is defined in | (d)
which is reproduced below:

“The “Services” means those services ancillary fo the supply of the Goods, such ax
transportaiion and insurance, and any other incidental services, such ar installafion,
commissioning, and provisioning of fechnical assistance, fraining and other such obligations of
the Mamufaciurer/Supplier covered wunder the Contract.”

It clearly stales that Services means those serviees ancillary o Supply of Goods such as
installation, commissioning, and provisioning of technical assistance ete. Thus, it is very clear
that post imporation services like erection and commissioning was a Condition of Sale of

goods as imported.
52.7 Condition no. § of General Conditions of Contract (GCC) is reproduced below:
e | inspections and Texis

a1 The Purchaser or its representative shall have the right o inspect and'or to lest the
Goods to confirm their conformity fo the Contract Specifications at no extra cost to the
Purchaser. SCC and the Technical Specifications shall specify what inspections and lests the
Purchaser regurires and where they are to be comducted. The Purchaser shall norily the Supplier
irt writing, in a timely manner, of the identity of any representatives redained for these purposes.
Suificient time, at least 30 days in advance should be given for inspeciion.

82  The inspections and tests may be conducted on the premises of the Supplier, at point of
delivery andior ai the Goods' final destination. If conducted on the premises of the Supplier, all
reasonable facilities and assistance. including access to drawings and production data, shall be
furnished to the inspectors ai no charge fo the Purchaser, However, any drawing and
propriiary information provided for this purpose shall remain in control of the supplicr.

B3 Should any inspected or lested Goods fail to conform to the Specificaiions. the Purchaser
may reject the Goods, and the Supplier shall either replace the refected Goods or make

alterations necessary to meet specification requirements free of cost to the Purchaser,

54 The Purchaser's right to inspect, fest and, where necessary, refect ihe Goods after the
Croods " arrival in the Purchaser's couniry shall in no way be limited or waived by reason of the
Goods having previously been inspected, tested and passed by the Purchaser or s
represertative prior to the Goods' shipment from the cotnry of origin,

] Neathing in GOC Clause 8 shall in any way relieve the Supplier of any warraniy or oier

obligations snder this Conract.”
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On perusal of the same, it is clear that the inspection and tests was to be conducted
on the premises of supplier to the point of delivery and/or at final destination of goods
after delivery, The goods which were ordered were for the complete 1% Tonne Rear
dumpers in working condition. As per the above condition, it is also stated that if tested
goods fail to confirm to the specification, purchaser may reject the goods. Thus, as per the
agreement, the goods are actually handed over to the Noticee no. 1 only after the erection
and commissioning of the imported goods. IT serviee of erection and commissioning of

goods is not provided by the supplier of the goods, the Noticee no. 1 is bound to reject the
gl s,

828 Condition no. 5.1 of the Special conditions of Contract (SCC) ia reproduced below:

“51 The following Services, pursuagnt to Clawse-13 of the GOU, shall be provided by the
Supylier:

fa) Erection, Testing and Commissioning

Erection, tesiing and commissioning of ihe Equipment as deigifed in the Schedule of

Reguirements and the Technical Specifications,

The supplier shall be responsible for the erection and commissioning within 30 days

from the receipt of equipment af sife,

The purchaxer will provide mecessary crones, electricity and fuel required for resting
onfy, All other evection tooly & rockles including manpower will be arvanged by the
supplier. Any substantial delay in providing cranes from purchaser side will be recorded

Fointly for calcwlation purpose af erection & commissioning time.

I the supplier fails fo commission the equipment within the specified period as
mentioned above, Liguidared damages will be recovered (@ 0.5% of the landed price of
the equipment along with accessories per week or part thereaf for the delayved peviod
subyject to a maximm of 3% af the landed price of equipment along with accessories,

(il Tools

Furnishing of tools reguired for acsembly and maintenance of the supplied Goods as
detailed in the Schedule of Reguirements and the Technical Specificarions. A cowmplere
fist as pér clauye - A .2 of Technical Specifications is enclosed as Arnexure —4(f).

fe) Manuals

Furnishing of detailed operating. repair, mainfenance and spare parls manucls as
detailed in the Technical Specifications.

i} Training
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Training of the Purchaser's personnel as detailed in the Schedule of Requirements and
the Technical Specificarions. The cost of such Services are included in the Contraci
Price. The details of training charges are indicated in Price Schedule which shall be
wsed for deduction purposes only, in case of any defodt in training as per the given
schedule.

The Suppiter shall be responsible for arranging and the cost of all necessary tickets,
visas, permits, foreign exchange and any other matier or focilily jfor visiis of the
Supplier's personnel for the purposes of Erection, Testing and Commissioning the
Egquipmenm andior Training of the Purchaser s personnel — the Purchaser shall hove no
responsibility in this regard excepd in respeci of fssuance of letiers supporting visa
applications as may reasonably be requesied by the Supplier. The Supplier shall be
responsible for paying faxes, i any, including personal income tax and surcharge on

income iax, for which &t or its personnel! may become liable,

For visit of Purchaser's personmel to momifacturer's works'venue of iraining. the
Purchaser shall arrange all necessary tickets, convevance, lodging and boarding and

any other maiter or facility for visis of Purchaser's personnel ™

It clearly states that il supplier fails to commission the equipment within the
specified period, liguidity damage may be recovered. This further proves that erection and

commissioning was a Condition of Sale.
529 Pointno. 7.2 (i) and 7.2 (iii) for payment of equipment is reproduced below:

“iil 0% payment of the net CIF value will be mode against submission of shipping
documents and copy of Performance Bank Guaramtees) and original copies of acceptance of
these PBG{s) and receipted challan / consignmeni note of ol the consignmenis, through

wrnconfirmed, irrevocable lefter of credis.

fiil)  Balance 20% of the mei CIF value will also be paid through the same unconfirmed
irrevocable, fetter of credin against submission of successfil commissioning certificate, sighed
by the concerned officials of the Project and counter-signed by the Area General Manager and
HOD of Excavation Depti. of the subsidiary company, where the equipment has been deployed
and confirmation of receipt of DRESRY in respect of spares and consumables. for first 12
mortths of warranty period from the daie of commissioning of the equipment by the paying
authoriv, ”

From the perusal of the above, it i clear that the payment which is related to the
imported goods Le. net CIF value is not paid on receipt of goods. Only 80 % of payment of
net CIF value is made on shipping of documeni. Rest 20% of net CIF valac is being paid
upon submission of Ercction and Commissioning of the equipment. Thus, even the

payment with regard to imported goods is conditioned on the Erection and Commissioning

of the imported 190 T rear dumpers. e SN
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52100 | am reproducing certain provision of the scope of supply as specified in Technical

specification of Contract:
Al Eguipment Package:

The supplier is required to provide a complete package of equipment for the supply of W T
Rear Dumper (Payvioad — 214 T (193MTI] 10 opencast (surface) cool mining profects as per the
Technical Specifications provided in Pari D,

The supplier is required fo supply the equipment along with accessories, consumables, fraining,

imstallation, commissioning and testing af the coal mining profeci.

A4 Erection/dssembly, Commissioning and Performance Testing:

Fhe supplier shall provide the Services of Specialist Technicians (refer Pari — C_3) and required
manpower  (skilled/'semi-skilled'vn-skifled) to undertake the  installation/erection’assembly,

commissioning and any performance iexiing of the Equipmeni and accessaries supplied.

The technicians shall remain at site following commissioning until all necessary personnel are

Sfudly conversant with the maintenance and operation of the equipment.

On perusal of the above, the entire responsibility of supply of the imported goods was
given to the supplier M/s GMMCO on behalf of the manufacturer M/s Caterpillar Inc.
USA. Supply was for the 190 Tonnes Rear Dumper and it was the supplier which was
supposed  to  provide specialized Technicians and manpower to undertake the

installation/erection/assembly, commissioning and any performance testing of the

Equipment and accessories supplied.

51111 | am reproducing Rule 10 of the CVE. 2007 for the sake ol brevity:

" 1. Cost and services., -

1) In determining the transaction vwlue, there shall be added to the price actually paid or
pavabie for the imporfed goods. -

fe) all other payments actually made or to be made ay a condition of sale of the imported
gowds, by the buyer io the seller, or by the buyer to a third party to satisfy an obligation af the
seller to the extent that such payments are nof included in the price actually paid or payable.

Explanaiion - Where the royalty, licence fee or any other payment for a process, whether
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added to the price actually paid or payable for the imported poods, notwithstanding the fact
thar such goods may be subjected 1o the said process after importarion of such goods.

(1) Additions o the price achially paid or pavable shall be made under this rule on the basis of
ohjective and guantifiable data.

{4) N addition shall be made to the price actually paid or payable in determining the value
of the imported goods except as provided for in this vale.”

52.11.2  Rule 10 comes into the piciure in determining the transaction value when there shall
be a price in addition to the price actually paid or payable for the imported goods. Thus, as per
Rule 10 of the CVE. 2007, certain value needs to be added to the price actually paid or payable.
In the present case, the price paid for erection and commissioning (@l 30 lakhs per equipment i3
proposed o be added w the price actually paid or payable for the equipment as per Rule 10 (¢)
of the CVR, 2007, The above conclusion is validated by 1® proviso of Section 14 of the
Customs Act, 1962 which states that “swch transaction value i the case of imporfed goods shall
include, In addition to the price as aforesald, any amount patd or pavahle Jor cosis and services,
including commissions and brokerage. engineering. design work, rovaliles and licence fees,
casts af fransportation io the place of importation, insurance. loading, unloading and handling
charges to the extent amd in the manner specified in the rules made in this behalf. ™

521013  As per Rule 10 {g) of the CVR, 2007, all other payments actually made or to be made
as a condition of Sale of imported goods by the buver to the seller, or by the buyer to a third
party to satisfy an obligation of the seller to the extent that such payments are not included in the
price actually paid or payable. Henee, 1 find that as discussed above, it is well proven that
payment of erection and commissioning @ 30 lakhs was a condition of sale of the imported
poods made by the buyer to the 3™ party to satisfy the obligation of the seller and such payment
was not actually added in the price acually paid/payvable. Explanation to Rule 10 clearly siates
that if other payments are included in terms of Rule 10 (g) of CVR, 2007, same shall be added
noiwithstanding the fact that such goods may be subjected to the said process afier importation
of such poods. So even if the services related to the importation of poods was provided alier
importation of goods, the same should be added as per explanation 1o Rule 10 {e) of the CVER,
2007, Therefore, the argument of both the noticees that charges of erection and commissioning
cannot be added being post importation charges is not sustainable. Thus, | find that erection and
commissioning need 1o be added in terms of Rule 10 (¢) of the CVR, 2007 read with Section 14
of the Customs Act, 1962.

52.11.4 | find that Noticee no. 1 has relied upon decision of Hon'ble Tribunal in the case of

Bharat Aluminium Co. Lid ve Commissioner of Customsd Service Tax, Visakhapatrnam - 20119
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as in this case, the FOB value included the supply of eguipment including commissioning and
mandatory spares on which Customs duty is already paid. Moreover, there was no evidence in
this case that extra cost for supervision for erection and commissioning was a condition of sale
of the imporied goods.

52.11.5 | find that the Noticee no. 1 has also relied upon Hon'ble Supreme Court
Judgment in Tata Iron Sieel Company Limited Vs Commissioner of Ceniral Excise Cus
2000i116) ELT 422 (8C). The same case is not applicable in the present case as it was held in
the said case that no payment was made as a condition of sale of imported goods. Thercfore, in
both the judgment pavment of erection and commissioning was not present as a condition of
sale. However, in present case, payment of post importation charges was undisputedly proven as
a condition of sale of imported goods, In this regard, I rely upon the judgment of Hon'ble
Tribunal, Mumbai, in the case of Mukund limited Vs Commissioner of Customs, ACC as
reported in 1999 (112) EL.T. 479 (Tribunal ), wherein it was held tha

“Providing of busic design and drawing of the gas cleaning plant and supervision af
detail engineering ard drawing form an inseparable ifem as per the contract to be performed by
Davy Mckee. The payment of § 6,57, %K) in the price schedule iy fowards the supervision during
desien, erection, commissioning and performance guarantee fests and which is a necessary
concemitant to the supply of Design and Engineering drawings for the gas cleaning plant made
by Diavy Mekee and imported by the appellants. The appellants have been entrusted with the
setting up of gas cleaning plant, and this could only be achieved not only by purchasing the
basic design and engineering drawings imported from Davy Mchee buwi also ihe whale
engineering package of supervision of detail drawing, erection. cormmissioning and performance
guaramee tests, The payment made in foreign exchonge fowards supervision charges during
design, erection and commissioning will recessarily have to form part of the assessable value of
the imported poods and the value thereof will include not anly the price paid for design and

gngineering bt also the supervision charges.

I find that above judgement has been given relying on Hon'ble Supreme Court
Judgement in the matter of Collector of Customs (Prev.), Ahmedabad Vs Essar Gujarat Lid, as
reported in 1996 (88) EL.T. 609 (5.C.) wherein the Hon'ble Apex has held that “Cendition of
obtaining a license from Midrex is a pre-condition of sale of the plant; hence Process license
fees and cost of technical services for transfer of technology paid to third party includible in the
price of the plant since plant cannod be made aperational withowt them.

Further, in a similar matter of (Mo India Pve. Led. [2003 (158) ELL.T. A331 (8.C.)), the
Hon'ble Apex Court had held that if technical know-how supplied is relatable to the equipment
supplied, the consideration paid for the same can be included in the assessable value of the
edjui pment.
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Thus, 1 find that the payment for erection, testing and commissioning charges have to
form par of assessable value of imported goods in terms of Rule 10(1 j(e) of the CVR. 2007 read
with Section 14 of Customs Act, 1962,

52.11.6 | find that various judicial pronouncemenits as detailed below where it has been
held that for adding the post importation services in the value of the imported goods it is
necessary that activities of post importation stage should be linked to imponed equipment as 4
condition of sale. As long as there is a condition of sale the post importation of services of goods
should be added to Assessable Value of goods. In this regard, 1 rely upon below mentioned
judgments of the Hon"ble Supreme Court:
o 2020 (237) ELT478 (8C)- Commussioner of Customs, Kolkata Vs Steel Authority of
India Limited:
= Hon'ble Supreme Court in case 2011 (271) ELT 3 (8C)- Commissioner of Customs,
New Delhi Vs Living Media India Limited has held that-
“In all these cases, there is no dispute that the casseltes wnder question are brought to
India as pre-recorded cassettes which carry the music or song of an artist. There is an
agreement existimg in all the maiters that ropalty payment is towards money b be paid
to artists and producers who had produced such casseres. Such royalty becomes due
and payable as soon as cosseftes are distribted and sold and therefore, such royaity
becomes payable on the vntire records shipped less records returned. It could therefore,
he concluded that the payment of rayalty was a condition of sale. Counsel appearing for
the Respondent relied upon the commentary on the GATT Customs Valuation Code. We
Sfailed to see as to how the aqforesaid commentary on the GATT Custems Valualion Code
could be said o be applicable to the facts of the present case. The specific sections and
the rules quoted hereinbefore are themselves very clear and wnambiguous. We are
required only to give interpretation af the same and apply the same o the focts of the
present case,
e Hon'ble Supreme Court in 2008 (224) ELT 23 (SC) — Commissioner of Customs Vs
Feredo India Pvt. Lid. has held that-
“Under Rule 9(1)ci, the cost of technical know-how and payment of royalty s
includible in the price of the imported goods i the said pavment constituies a condition
pre-reguisite for the supply of the imported goods by the foreign supplier. If such a
condition exisis then the payment mode fowards techrical know-now and royaliies has
te be included in the price of the imported goods. On the other hand, i such paymeni
has no nexus with the wording of the imported goods then such payment was mo
includible in the price of the imported goods. ™
e Hon'ble Supreme Court in 2007 (213) ELT 4 (8C)- Commissioner of Customs (Fort),
Chennai Vs Toyota Kirloskar has held that- “The fransactional value must be relatable

to import of goods which a fortiori would mean that the amounis musi be payvable as a
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as a condition of import and an amoiwn pavable in respect of the matters governing the
menfactiring activities, which may nol have amything to do with the import of the
cupifal goods.”

£2.11.7  Thus, as long as a post importation charge in terms of Rule 10(1) (¢) of CVR, 2007 is
a condition of sale of imported goods. same shall be added 1o Assessable value of the goods, |
find that in the case of Jai Balaji Industry Limited Vs Commissioner of Customs & Service tax,
Vishakhapatnam as reported in 2015 (319) ELT 149 (Tri-Bang.), it has been held that:

“As regards technical supervision alvo, the nature of techwical supervision has not been given
clearly and even otherwise it is part of design and engineering cost and therefore we do not
propose that this can be excluded. Further, it has aiso been noved thai, in our opinlon, in this
case, it can be said that design and engineering charges have to constitute part of the assessable
value since it is a condition of sale. There is no indication thar appellanis had the liberly fo gei
the erection, commissioning and installation done by someone else. This is parr of the same
coniract and there are no separate contracis jor these activities. There is also no indication that
appellants made enguiries or conducted their own verification to find that the two items of work
can be separated. In such a situation, we have (o take a view that design and engineering work
was a condition of sale. [ this ground also, appellants have no case. In view of the above
discussions, we find that appellanis are liable to pay customs duty on design and engineering
and technical supervision charges and therefore demeand for customs duty with interest and the
amaurt paid and appropriated are in order and need no interference. "

5113 1 find that as discussed above, the services of erection and Commissioning was a
condition of sale for the imported goods. The contract was for supply of the assembled poods
which was transferred to M/s. NCL only after completion of ersction, Commissioning and
testing process. Since the technology was only with the supplier of goods, no other person was
in a position 10 do erection and commissioning for the said imported goods. All these evidences
completely prove that the supply of the said goods after erection and commissioning was a
condition of sale of the imported goods. Thercfore, the value of the erection and commissioning
shall be added to the Assessable value to the imported goods for the purpose of determination
Customs duty in terms of Rule 10(1) (¢) of the CVR. 2007 read with Section 14 of the Customs
Act, 1962

52.11.9 I find that as per explanation (1} (i} of Rule 12 of the CVR, 2007, it has been
stated that where the declared value is rejected, the value shall be determined sequentially in
accordance with Rule 1 to 9 of CVR, 2007. In the present case, there is no dispute regarding the
declared value. Therefore, there is no need to reject the declared value, and question does not
arize in determination of value in terms of Rule 1 to Rule 9 of the CYR, 2007,

5%  Confiscation of goods:
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331 | find that there is proposal for confiscation of the imported poods in the Customs Act,
1962, Section 111{m) of the Customs Act, 1962 is reproduced below:

“Section 11 1. Confivcation of improperly imported goods, efe. -
The fallowing goods brought from a place outside India shall be liakle to confiscation: -

() amy goods which do not correspond in respect of value er in any other particular with the
eniry made upder this Aet or in the case of baggage with the declaration made under section
T7in respect thereaf, or in the case of goods under trans-shipment, with the declaration for
trans-shipment referred ta in the proviso to sub-section (1) of section 34"

As per 111{m) of the Customs Act, 1962 any goods which do not correspond in respect of value
or in any other particular with the entry made in this Aect, they shall be liable for confiscation. |
find that erection and commissioning charges was supposed to be added to arrive at the
Assessable Value of the goods and the same has not been added in the Bill of Entry, and

therelore, there has been a mis-declaration of value of the imported goods.

33.2 | tind that Noticee no. 2 has argued that there was no mis-declaration of goods in the Bill
of Entry. They have also relied upon the definition of *entry” as defined in Section 2(16) of the
Customs Act, 1962 which states as below:

Ventry ' in relation to goods means an entry made in the Bill of Eniry, Shipping Bill or Bill of
Export and includes the entry made wnder the Regulations made under Section 84.7

533 1 find that the description of goods as given in the invoice pertaining to a sample Bill of
Entry is as described below:

“CATERFPILAR MAKE 190T REAR DUMPERS MODEL 789D IN CKD CONDITION,
CONTAINING ALL NECESSARY COMPONENTS FOR ASSEMBLING A COMPLETE
VEHICLE AS PER CONTRACT.HAVING ENGINE, GEARBOX AND TRANSMISSION
MECHANISM NOT IN A PRE-ASSEMBLED CONDITION. ™

However, the description given in a sample Bill of Entry was as below:

SCATERPILLAR 190T REAR DUMPER MODEL 789D SRNO.SPDIMSINCKD) WITH
ALL NECESSCOMPONENTS FOR ASEMBLING A COMPLET VEHICLE™

| find that the entire description of goods was not written in Bill of Entry due o space
constraints, as only 120 characters could have been entered in the Rill of Entry (total characters
required for the description of the invoice was 234). In such a situation where complete details
cannot be entered in a Bill of Entry due to space constraints, then the description given in

invoice will be considered as description given in the Bill of Entry. As discussed above, it is




F. No. GENADNCOMM/280/2021-ADIN-0/0O-COMMR-CUS-IMP-1-ZONE-I-MUM

that in the invoice it has been explicitly declared by the importer/supplier that among other
parts/assemblies of dumpers, the Gearbox was not in a pre-assembled condition whercas there is
ne mention of gearbox in the comresponding packing list or in the coniract. Further, both the
noticees have clearly mentioned in their submissions that there was no specific gearbox in 1907
dumpers imported by them. Yet, the invoice wrongly mentions the “(Gearbox not in a pre-
assembled condition”. This appears to be a deliberate attempt of the supplier/importer with
malafide intentions 1o align the description of the imported goods in the invoices with the
wordings of the said Notification only to misguide the Customs authorities and wrongly avail
the benefits of the Notification. which further vnfailingly proves the mis-declaration in
description of the goods. In the present case, the wrong exemption has been claimed by mis-
declaration of description of goods and therefore, confiscation under Section 111(m) of the
Customs Act, 1962 is applicable. There is plethora of judgements in various judicial forums that
if there is a mis-declaration of description of goods and value, confiscation of the said goods is
applicable in such cases. 1 rely on a few of the said judgments which are squarely applicable in

the present case:

* Parshav Alloys vs Commissioner of Customsil), Nhava Sheva, Raigad - 2020 (374) ELT
117 {Tri-Mum)

o (Om Hemrajani vs Commissioner of Customs, CSIA, Mumbai - 2019 (370} ELT 466
(Tri-Mum}

e R.V. Mangj Kumar vs Commissioner of Cus., C. Ex. & 8.T., Cochin - 2019 (369} ELT
1304 (Tri.-Mum)

e Commissioner v. R.R. Enierprises - 2015 (318) ELT A263 (AP)

54, | find that noticee no. | has imported 84 dumpers, out of which 50 dumpers were already
released without seizure, while the remaining 34 dumpers were provisionally released after
seizure of the same, | find that in terms of Section 125 of the Customs Act, 1962 there is an
option to pay fine in lien of confiscation. Section 125 is reproduced below for the sake of
brevity:

£1) Whenever confiscation of any goods ix authorised by this Aet, the officer adiudging it may, in
the case of any goods, the imporiation or exportation whereof is prohibited under this Act or
under any other law for the time being in force, and shall, in the case of any other goods, give o
the pwner of the goods or, wiere such owner is nov known, the person from whose possexsion or
custody such goods have been seized, | an option to pay in liew of confiscation such fine ay the
said officer thinks fit:

Provided that, withowt prejudice to the provisions of the proviso to sub-section (2) of
section 1135, such fine shall not exceed the market price of the goods confiscated. less in the case
e imporied goods the duty chargeable therean,

(2) Where any fine in liew of confiscation of goods is imposed under sub-section (1), the owner
of such goods or the person referred to in sub-section (1), shall, in addition, be liable to any
duty and charges payvable in respect of such goods._ |

I also find that as per the judgment in the case of Visieon Autometive Systems India Limited Vs
CESTAT. Chennai, the Hon ble High Court ﬂ!’ {E‘Fhéhn*ai has held that availability of poods is pot
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mecessary for imposing redemption fine. The opening words of Section 125, " Whenever
confiscation of any goods is authorised by this Act ", brings owl the point clearly. The power
to impose redemption fime springs from the authorisation of confiscation of goods provided for
under Section 111 of the Aet. When ance power of authorisation for confiscation of goods gets
traced to the said Section 111 of the Aci. we are of the opinion that the physical availability of
goads is not so much relevant. The redemption fine is in faci to aveid such consequences flowing
from Section 111 only. Hence, the payment of redempiion fine saves the goods from getfing
confiscated Hence, their physical availahility does not have any significance for imposition of
redemption fine under Section 125 of the Act.

55.1 | find that the entire demand has been raised invoking Section 28 (4) ot the Customs Act,
1962, The Show Cause Notice has allcged that the importer, supplier and manufacturer were in
absalute collusion to submit wilful misstatement by suppressing the facts about the form and
nature of the goods and thereby claimed undue Notification benefil. It 15 also alleged that the
manufacturer of te goods MY Caterpillar Inc., USA in all its invoices has declared that Engine,
Gearbox and Transmission Mechanism are not in pre-assembled condition. However, the
packing list issued by the manufacturer clearly identify the engine and banjo as a pre-assembled
unit, Thus, it 15 alleged that manufacturer has manipulated the invoice with intention to avoid
Customs Duty. It is further alleged that the manufacturer of the goods had categorically stated in
the Contract No: CIL/C2D/190T Dumper/R-66/17-18/153 dated 02.12.2019 that dumpers would
be supplied in a completely knock down condition with engine, gearbox and transmission
mechanism not in a pre-assembled condition but still instead of complying with agreement, the
manufacturer have contravened the conditions of contract and mis-declared the description of
poads in their invoices, It is further alleged that the manufacturer, M/s Caterpillar INC.. USA
vide their letter No: CIL/190T/price Justification/]18-19 dated 19.04.2019, submitted that the
machines shall be shipped in completely disassembled condition in 20-25 packages. But such
pondition was found to be in contravention te respective Packing lists which contained 15
packapes only.

55.2 NMoticee no. | has submitted the following arguments for non-applicability Section 28 (4)
the Customs Act, 1962:

i Reliance placed by the Customs Department on Clause 7.5 of the Contract is misplaced.
In the present case, global tender was invited by CIL for supply of 102 numbers of 1907 Rear
Dumpers. to which Caterpillar Ine. USA (Manufacturer) responded and became the successful
bidder, by offering to supply the same m CKD condition, that too by making the clear cut
representation before the CIL that the said three pans thereof — Engine, Gearbox and
Transmission Mechanism would be supplied in unassembled condition only and not in pre-
assembled condition so as to attract only the lower rate of Customs Duty at 15% BCD as
provided in the Exemption Notification. During processing of tender. a representation was
received from the L-2 bidder to the effect that such dumper jaﬂtﬂﬁfﬁﬁ'mﬂ:ﬂ having 3 parts
not in pre-assembled condition. Therefore, the mmkﬁﬁétm‘n % their med dealer -
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GMMCO Ltd were requested to confirm the condition of shipment of the dumpers in line with
relevant Customs Notification qualifying for the lower rate of BCD, ie. 15%. When the
manufacturer and its local representative - GMMCO Lid. (Supplier) confirmed to CIL that they
are in a position inter-alia, definitely to supply the said 3 Parts of the Dumpers in Tnassembled
CED condition, it was made known to them that it it is found by the Customs Authonties that
the 3 pants of the Dumpers are in Pre-assembled condition attracting higher rate of duty, then
apart from paying differential duty of 10% BCD, fine and penalties would also have to be
paid/borne by them without any demur. Both the Manufacturer and Supplier were confident that
the three parts of the Dumpers 1o be supplied by them were in unassembled condition and if they
fail. then the Supplicr who is the representative of the Manufacturer would be liable and make
good the differential duty, fine and penalties. ete. Accordingly, after obtaining the 2 written
Justification Letters from each of them, as stated herein below, the said Clause 7.5 was inserted
in the Tripartite Contract. As per the said clause, the declarations to be made in the Bills of
Entry that were to be filed by the CIL, would be based on the declarations made/fumished by the
Manufacturer and the Supplier and in case such declarations were found to be incorrect, then the
entire differential duty. fine and penalties, etc. imposable by the Customs had to be borne by the
Supplier. This fact clearly reflects that if there was any collusion on the part of CIL, then such
an express clause would not have been inserted at all in the contract by creating civil as well as
criminal liabilities on the part of both the Manufacturer and the Suppliers. In fact, insertion of
the said Clause 7.5 in the contract, unequivocally establishes the transparency of the entire
transactions entered into by the CIL and its bona fides, which stood the scrutiny of even
Independent External Monitors™ Certificates’Minutes, as mandated by the Central Vigilance
Commission, Government of India.

i, The Clause 7.5 was inserted in the Contract as a matter of abundant caution, because, the
goods were to be supplied subsequent to the contract and if the goods supplied were [ound 1o be
conirary to the Representations and/or Declarations made by the Manufacturer and the Supplier,
then the CIL may face serious difficulty. To obviate such unwarranted and uncalled for liability,
if any. the said Clause 7.5 was inserted in the Contract with the avowed object of protecting the
CIL*s interest. It is because of the complexity of the matter and to safeguard the interest of CIL,
in case of failure of the L1/Successful Bidder to comply with the requirement to qualify for
BCD i@l 5% during the actual shipments, the said Clause No. 7.5 was incorperated. In such a
case, the customs authority is not justified in misreading, misinterpreting and misconstruing the
gaid Clanse 7.5 of the Contract and treating or holding that the said clavse was mserted in
furtherance of the alleged collusion. Further, it is because of the said provision of the Contract,
the CIL has proceeded to deposit the entire demand of Customs Duty differential amounting 1o
ahout Rs. 136 crores covered under these 2 and the other ome SCN issued to ECL, as stated
herein above.

iii. It is relevant 1o note that all the Bills of Entry were filed after obtaining report of the
Chartered Engineer Mr. M. Vairamohan to the effect that the said three pans of the Dumpers
werg in unassembled condition. Merely bl:l:-'.-ll.lﬁ-lf‘ the 'sﬂ;id'ChartHe_:i Eﬂgjn&er has subseguently

i
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given a contrary statement, cannot be a ground 1o hold that CIL has colluded, suppressed and
mis-declared the goods. As noted earlier, even the recently obtamed report of T Kharagpur
falsifies the subsequent statement made by the said Chartered Engineer and supports the case of
CIL.

v,  The CIL being a Government Company, payment of Customs Duty at the lower rate or at
the higher raic would be inconsequential, because in such a casc payer and the recipient of the
customs dutv would only be the Central Government. It is not the case of the Customs
Authorities that any of the officers of CIL were to be benefitted cither directly or indirectly, by
paying lower rate of duty. In such a case, allegation in the Show Cause Notices that CIL has
suppressed, mis-declared and colluded with the Manufacturer and the Supplier is completely

anwarranted and untenahle,

v. 50 bills of Entry al 6 different stages were assessed by the department and no doubt was
raised by the assessing officer during clearance. Although, under the extant provisions of the
Customs Act, it is the liability of the Importer to file Bill of Entry by making proper and truthful
declarations before the Customs Authoritics and to pay the proper amount of duty, eic.. in this
ease, however, CIL acted on the advice of the Bidders who promised under the Contract  to
deliver the Dumpers at the agreed price, which is exclusive of Customs Duty only at 15% BCD.
Thus, the CIL in this case is totally an innocent party, for it has not made any willful mis-
statements or false stafements before the Customs Autherities in its Bs/'E and even not
suppressed any fact from the Customs Authorities, while clearing the goods.  The second aspect
involved herein is, there was no need for the CIL to indulge in any type of acts of misfeasance
and malfeasance for gaining by way of clesrance of the Dumpers at the Concessional rate of
Customs Duty. It is 20 because the CIL iz a Government of India owned Company and all the
profits registered by the Company would go to the Government of India itsclf. However, the
Customs officers have completely ignored this aspect while Toisting this false case on the CIL in

outright ilicgal manner, without any legally sustasinable evidence whatsoever.

vi. It is, therefore submitted that for the mere reason that the aforesaid specific Clause No.
7.5 contained in the contract dated 02.12.2019, it would be improper to hold that the CIL has
connived with the supplier and the manufacturer, especially when ---
a) CIL being o Government Company, it is legally obliged for it to accept the L-1 bid as to
save the Government money and avoid wastage of public money. In this case, Caterpillar
being the successiul bidders, CIL had no choice, but to accept their bid.

b} If the representations made by the supplier/manufacturer in their bid are found to be

incorrect, then the entire differential duty along with interest and penalty, if any, were to
be borne by the Supplier/Caterpillar themselves.

¢} [n such a case, where M/s. Caterpillar Inc is the World Renowned Manufacturer of Heavy
Dty Dumpers and further that their local agent GMMCO-Supplier is seriously contesting
the shew cause notices, how anyone can hold that tlﬁ-@liﬂftﬂﬁ"ﬂﬂﬂﬂﬁﬂd with said the
AR e
supplier and manufaciurer. J;?_;_-f‘ el : .'.x_
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d) A copy of the contract was made available to the customs authorities during the clearance
of goods and investigations siage iself. Hence nothing has been suppressed by the CIL
from the customs.

vii. While stoutly denying and disputing the allegation of involvement of our clients in the
acts of connivance and collusion with Caterpillar Inc., UUSA, or GMMOO, without prejudice to
all other grounds as set out here in this reply, Our Clients respectfully state and submit that if at
all any such collusion or connivance existed in this case which has resulted in making any wilful
mis-staternent while deseribing the nature of manufacture of the goods, it is only by and between
the Manufacturer — Caterpillar Inc., USA and their local agents GMMCD - Supplier, but
definitely not the CIL. It is further submitied that the Customs Department, however, has failed
to charge the said manufacturer, though they have their local office in India. If at all any type of
collusion and connivance in this case which resulied in filing the Bills of Entry with the walful
wrong description of goods, the customs ought 10 have made the said manufacturer a co-noticee
in the SCN along with the Supplier, both of whom were responsible for furnishing to CIL all the
information and the duly filled in Bills of Entry by them, as agreed in the contract
Unforiunately, however, Caterpillar has not been made the necessary party in the Show Cause
Motices, despite the fact that the entire evidence/records of the case, as built up by the
Investigations conducted by the Customs Depariment. prima facie, indicate their {Caterpillar’s)
complicity in the alleged acts of Collusion and/or Connivance with their own local agents —
GMMCO Lid., but not the CIL, which is an innocent party in this entire deal.

viii,  Without Prejudice to the afore stated grounds it is respectfully submitted that Customs
cannol allege collusion, or making any willful mis-statement or suppression of facts, without
there being the mems-rea on the pan of the imporer—CIL/NCL. In this case, however,
absolutely there is no such guilty intention atiributable on the part of CIL, as it has never acted
with the intention of causing any illegal gain unto itself and illegal loss to the customs. Thus. the
element of mens-rea is conspicuously missing in this ease from such falsely alleged collusion or
connivance, eic.

%, It is submitted that the nomenclatures used in Section 28(1) & (4) of the Customs Act,
1962, namely “Collusion”, “Wilful mis-statement™ and "Suppression of Facts™ are the strong
words having serious implications. thereby warranting 1o be construed sirictly in the maiter of
Interpretation of Penal Statute like the Customs Act. When the Revenue invokes the extended
period of limitation under section 28(4) of the Customs Aet. 1962, the burden is invariably cast

upon it o prove the acts of collusion, wilful mis-statement and/or suppression of facts,

55.3 For deciding whether Section 28 (4) of the Customs Act, 1962 is applicable in the
present case or not, | am reproducing Section 28 (4) as below:

“Where any duty has not been levied or not paid or has been shori-levied or shori-pald or
erraneonsly refunded, or inferest pavable has nof been paid px.rﬂ-p.:i.l'd or grroneously refinded

by reason of -

fa) collusion; or
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) any wilful mis-statement: or
{c} suppression of facts,

by the tmporier or the exporter or the agens or emplovee of the importer or exporter, the proper
officer shall, within five years from the relevani date, serve notice on the person chargeable with
duty or interest which has noi been so levied or not paid or which has been so short-levied or
shari-paid or to whom the refund has ervoneously been made, requiring him to show cause why

he should mot pay the amount specified in the notice,

On perusal of the above, it is scen that the demand under Section 28 (4) of the Customs Act,
1962 if there is non- levy of duty, short levy or short payment by reason of collusion or any
willul mis-statement or suppression of facts by the importer or emplovee of the importer,
Section 28 (4) of the Customs Act, 1962 ghall be applicable.

554 1 find that in the present case, the importer, M/s NCL and their several employees were
engaged for the purpose of importation of goods. On perusal of the contract, para 7.5 of Special
Conditions of Coniract (3CC) specifving conditions of payment of Customs Duty 15 reproduced
as below:

“7.5 Pavment of Customs Dury

The Purchaser will pay Cusioms Duties applicable to imporied goods. The Purchaver’s Port
Consignee will undertake the above activity.

Peyment in respect of Cusiom Dwties properly levied on the CIF value of the imported goods
shall be made in focal currency in the following manmer;

i The supplier shall submii Check List with appropriaie Customs Code (H. 5.
Code) along with a copy each of the supplier's invoice, freight bill and insurance bill well in
advance to the C&F Deprtt,, CIL

b. After examinaiion, the C&F Depir, CIL will inform the supplier the correciness
of leviable customs duties for preparation of Bilf of Eniry,

c. Thereafter, the supplier will submit the final Bill of Entry to the C&F Depit,, CfL
Sor payment of Customs Duties fo Crustoms Authoriries,

. C&F Depir., CIL will pay Custems Duty directly fo Commissioner, Customs
by Aceount Payee Chegue / Electronic Fund Transfer,

e, After payment of cusioms duty by CIL, the supplier will arrange clearance of
goods at Port. After final clearance of goods at Port, the Supplier will submit cusioms cleared
duplicate Bill of Eniry to C&F Depir.. CIL,

Special Note: As per the affer of Ms GMMUO Lid and FIJ.EJS&H]'M m,ry'immm hy Mix Caterpillar
fric. vide letier no, CIL/T90T Price Justification/I8-1%/ :ﬁmﬁ' e, {-l'f'. .HHS:" the r.rrp}n' of dumpers

I
"
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will he " completely kmocked dovn condition containing the necessary componenis, parts or sub-
assembiies for assembling a complere unfl with engine, fined drive and rransmission mechanism ot in
pre-assembled condition®. As per Notiffcation No. S02007-Customs dared 3008208 7, subsequenily
amended vide Notificaiion wos, &2008-Cusioms daved 02022008 and 25200 %-Customy dated
Q072009 of Customs Authorities, the current rate of Bavie Customs Duty (BCD) for the equipsnent
for the above CKD condition of impert of drampers is 15% fiffeen percent), I case o e time of importetion
P iy, if BCD fiw equipment is levied ai the rate of more than 13% for the above CED
covdition of import, the differentiol amount along with interest, penalty etc. will have to be paid by M's
CMMO Lid, failing which the same will be deducted from their perding / fiture bills in [ine with
the wndertaking furnisfhed by Ms GMMCO Lid in thelr letter mo. CILAOTY Justification'19-
20414 dated 27.04.2019."

55.5 On perusal of the above special note, 1t has been confirmed by M/s, GMMCO and M/s,
Caterpillar TNC. USA, before execution of contract that Engine, final drive and transmission
mechanism shall not he in pre-assembled condition and rate of duty will be 15%. On perusal of
Para 8 of the Main contract regarding statutory duties and taxes and other levies, it has been
stated that GST on erection and commissioning charges shall be pavable to the supplier. Thus,
as per the apreement. a decision was already taken that GST shall be payable on erection and
commissioning charpes and such charges shall not be included im Assessable value of the
machines for the purpoese of Customs duties.

55.6 |1 find thet the entire contract is for supply of 190 Ton Rear Dumpers, thus, M. NCL
wanted to receive the equipment in fully working condition, however, as per hids submitied by
M/s, GMMCO, they were not importing the equipment in complete assembled form and they
have certified vide their letter dated 27.04.201% with confirmation from M/s. Caterpillar INC.,
UUSA vide Letter no. CIL/190T/Price justification/18-19/ dated 19.04.2019, that the import of
dumpers will be in completely knocked down condition containing the necessary components,
parts or sub-assemblies for assembling a complete unil with engine, [inal drive and transmission
mechanism not in pre-assembled condition. The above letter of the manufacturer and the
supplier was accepted by M/fs. CIL on behalf of the mmporter. It is important to note that
although thev wanted complete working equipment but imporiation was taking place in
completely CKD condition and on face value they accepled the offer of the supplier and
manufacturer, However, M/s. CIL {parent company of the importer) ook the responsibility to
pay customs duty. Importer ook the responsibility to file the Bill of Entry in their name. once
the Bill of Entry has been filed by the Noticee No. 1, the responsibility of the correctness of
filing Bill of Entry has been taken over by the Noticee No. 1. The para 7.5 of SCU specifies how
the responsibility of comrectness of filing the Bill of Entry shall be discharged by Noticee No. 1.
For the sake of repetition such procedure detailed in Para 7.5 ol 8CC 18 reproduced again:

7.5 Payment of Customs Duly
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The Purchaser will pay Customs Duties applicable to tmported goods, The Purchaser's Pori
Consigrnee will undertake the above activity.

Payment in respect of Custom Duties properly levied on the CIF value of the imported goods
shall be mode in local crovency in the following manner:

&, The supplier shall submic Check Lise with appropriofe Customs Code (L &
Code) along with a copy each of the supplier's invoice, freight bill and insurance bill weil in
aelvance to the C&F Depit., CIL,

b. After examination, the C&F Depit, CIL will inform the supplier the correciness
af leviable customs duties for preparation of Bill of Entry,

£ Thereafter, the supplier will submir the final BHl of Entry fo the C&F Depur., CIL

for payment of Customs Duties to Customs Authorities,

il C&F Depit., CIL will pay Customs Duty directly to Commissioner, Cuslomy
by dccownt Payee Chegue / Elecironic Fund Transfer,

€. After payment of customs dury by CIL. the supplier will arvange clearance of
goods at Port. After final clearance of goods af Port, the Suppligr will submit cusfoms cleared
duplicare Bill of Entry to C&F Depit., CIL."

Thus, it says that the checklist for Bill of Entry shall be submitted initially by supplier
along with all documents to C&F department of CIL. The sccond step is that the entire
document and the correctness of the checklist shall be examined by the C&F depariment of CIL

and they will inform the supplier the correctness of leviable Customs duiies for preparation of
Bill of Entry, Thus, as per the agreement, the entire responsibility for correctness of

leviability of Customs duity lies on the C&F depariment of M/s, CIL. Thus, it has to be
inferred that C&F department of CIL was satisfied regarding the correctness of leviability of

Customs duty.

55.7 It is 1o be noted that as per the packing list there was specific mention of Engine in the
packing list but still they did not raise the objection w the supplier. As per the agreement. the
word BANJO was never used in the said agreement as per specification annexed to the
apreement. As per M/s. Caterpillar letter dated 14.12.2020, BANJO iz a umit housing the
transmissions, differential, final drives. In-spite of such name appearing in the packing lisy, the
C&F department of the CIL cleared the checklist of Bill of Entry for filing the same. Further,
there was a clarification for Mis. Caterpillar INC., USA vide Leiter no. CIL/190T/Price
justification/18-19/ dated 19.04.2019, thai for the ease of handling the consignment dunng the
ransportation, the package would be shipped in 20-25 packages. [ find that the packing lst
consisted of only 15 packages but still no objection was raised by CIL regarding the possibility
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packages. Therefore, | find that M's CIL/NCL had wrongly certified the comectness of the Bill
of Entry.

558 [ find that in the contract there is no mention as to in which form, the goods shall be
imported into India. Thus, details of packing list itlems were not discussed and they have just
accepted that Engine, transmission mechanism etc. shall be in pre-assembled condition. Once
they have accepted that the same shall be in pre-assembled condition then it is the responsibility
of the importer i.c. Noticee No. | to verify the correctness of the claim of the supplier. | find that
in Para 28 and 29 of the reply dated 28022022 submitted by NCL. they have stated that in
response 1o the said global tender for CIL in procurement of 102 no. of 190T Rear Dumpers L2
bidder had quoted their price considering BCD@25% considering the Engine, gearbox and
transmizsion mechanism in pre-assembled condition but not fitted on body or Chassis, Infact, L2
hidder had complaint to CIL stating that the dumper of such huge capacity cannot be shipped in
CKD condition having Engine, Gearbox and Transmission mechanism. not in a pre-assembled
condition. Still, when such mformation was given by L2 bidder, CIL of their own without taking
inte account in the agreement io prove that these three will be coming not in pre-assembled
condition, aceepled the offer of the Noticee No. 2 and themselves cerlified in the Bill of
Eniry/Packing list as these three items were not in pre-assembled condition.

53.2 | am reproducing the relevant para of Section 46 of the Customs Act, 1962 as mentioned
below:

“Section 46. Entry of goods on Importation. -

i1} The imparter of any goods, ather than goods intended far transir or fremshipmens, shall make
entiry thereaf by presenting elecironically on the customs automated syxiem o the proper afficer
a bifl of eniry for home consumption or warehousing in such form and manner as may be
preseribed.

i) The importer while presenting a bill of entry shall moke and subscribe to a declaration as to
the fruth of the contents of sueh bill of entry and shall, in support af such declaration, produce
io the proper officer the mveice, i any, and such other documenrs relating fo the Imporied
gods as may be prescribed

44} The importer who preésents a bifl of entry shall ensure the following, namely:
fa} the accuracy and completeness of the information given therein;
fh} the authenticiny and validity of any document supporting it; and

fe) compliomee with the restriction or prohibition, if any, relating fo the goods wnder this Act or
under any other low for the time being in force. "

Om perusal of the same, it becomes the I'I:EPDHE.IEI_]‘._E' _-p_f_ﬂ'l: importer to ensure the
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of Entry. | find that in the present case, truth of content of Bill of Entry has been wrongly
certified by Notices Mo, 1.

55.10 [ am reproducing the Section 1 7(1) of the Customs Act, 1962 as below:

“Section |7, Assessment of diuty. -

(i) An importer entering any fmported goods wnder section 46, or an exporter entering any
expori goods under section 30, shall, save as ovherwise provided in section 85, seff-assess the
duly, if amy, leviable on such goods. ™

On perusal of the same read with Section 46 of the Customs Act, 1962 it is clear that the
importer shall self-certify the correctmess of the Bill of Eniry and should self-assess the Bill of
Entry. I find that in the present case, the importer has wrongly certified the Bill of Emry by

supressing the facts that Engine and transmission mechanism was in a pre-assembled condition

55111 | find that for invoking Section 28 {4) of the Customs Act, 1962, one of the 3
mgredients i.e. collusion or wilful mis-statement or suppression of facts is required to be
established. | find that it has been already established that entire responsibility of filing the Bill
of Entry has been taken over by the importer as per para 7.50f Special conditions of Contract
(SCC) and that responsibility of certifving the correctness of document in the Bill of Entry lies
with the importer. Mis-declaration of description of goods and value has been already
proved as discussed above. The importer has token the argument that goods have already been
examined by the department and therefore, suppression of facts cannot be mvoked, | find that
there is no evidence that the agreement copy was produced before the department. Moreover,
payment of Erection and Commissioning charges as a condition of sale of imported goods was
supressed from the department. Therefore, the suppression of value of Erection and
Commussiomng charges is sustainable, | find that although poods were examined in front of
Chartered Engineer bul Banjo being the complete Transmission Mechanism was unearthed only
during the investigation. By no stretch of imagination, Banjo being Transmission Mechanism
can be detected during the examination. | find that the importer has argued that there cannot be
mens-rea to evade duty in their case as they are Public Sector Company (PSU) under the
Government of India. | find that as a PSU, it was their added responsibility to pay correct
Customs duty, but, instead of paying the cormect Cusioms duty, they took the recourse of
confirmation from the supplier regarding the applicability of the exemption Notification and the
responsibility of cenifying the correciness of Customs duty on themselves, These two actions
are contradictory in nature. Once they were responsible for certifying the correciness, it was
their duty to verify the form of the goods shipped by the supplier and then self-assess the Rill of
Entry. Result of the entire event was to pay lower rate of Customs duty and therefore, the
intention to pay lower rate of duty by the importer is established. Infact when the L2
hidder warned them that such goeds ie. engine/transmission mechanism cannot he

imported in unassembled form, still they went ahead after clarification from the

manufacturer/supplier just to save the Customs d J,'jlr'.l't Ere b dlie, intention to evade
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Customs duty is sostainable, Hence. there is suppression of facts reparding value and
imporiation of transmission mechanism as Banjo. There was wilful mis-staiement regarding
description of goods declaring Engine and transmission mechanism not in pre-assembled form.
Further there was mis-declaration regarding Gearbox when there was no gearbox in the dumper
as claimed by them. Therefore, the plea of the importer that extended period cannot be invoked
as goods were examined earlier is not sustainable. The imported goods were in CKD condition
with Engine and Transmission Mechanism in pre-assembled condition requiring technical
expertise and any wrongful declaration by Chartered Engineer cannot absolve the responsibility
of the importer to declare the facts before the department cormeetly, Therefore, the entire effect
of the above said suppression of facts has resulted in the loss of revenue and therefore, demand
has been rightly been raised under Section 28{4) of the Customs Act, 1962,

55.11.2 The notices no. | has argued that Pre Consultation Notice has not been given to
them as per Section 28 (1) of the Customs Act, 1962, 1 find that this is a case of Section 28 (4)
of the Customs Act, 1962, where Pre Consultation MNotice 5 not reguired. Provision of Pre
Consultation Notice has been provided only in case of Section 28 (1) of the Customs Act, 1962
as provided in proviso 1o Section 28 (1) (a) of the Customs A, 1962, Moreover, as per Section
28 (108} of the Customs Act, 1962, a notice issued under sub-section {(4) shall be deemed w
have been issued under sub-3ection (1), if such notice demanding duty is held not sustainable in
any proceeding under this Act, including at any stage of appeal, for reason that the charges of
collosion or any wilful mis-statement or suppression of facts to evade duty has not been
established against any person. Thus, even if charges under Section 28 (4) of the Customs Act,
1962 is not establiched, demand under Section 28 (1) is sustainable. However, in the present
case, for the reasons discussed here-in-above, demand under Section 28 (4) of the Customs Act,
1962 is upheld.

55.12 | find that since the demand under Section 28 (4) of the Customs Act, 1962 is
sustainable, penalty under Section 114A of the Customs Act. 1962 15 sustamable on the
importer, M/s NCL for evading payment of applicable duty by resorting to suppression of facts
and wilful mis-statement as discussed in paras supra. In terms of proviso to Section 114A of the
Customs Act, 1962, penalty can only be levied either under Section 112 or Section 114A of the
Customs Act, 1962. As | have already held that the importer 15 liable for penal action under
Section 114A of the Customs Act, 1962 | refrain from imposing penalty under Section 112 {a)
of the Customs Act, 1962,

S56.1 | find that there is proposal for imposition of penalty under Section 114 AA of the

Customs Act, 1962 against the imporer on the grounds that they have knowingly and

intentionally made vse of false and incorrect documents in the transaction of their business for

import of the 1907 dumpers, There is also proposal h:rr impogition of penalty on the supplier

Mis GMMUCO under Section 114AA of the Cusmﬂu"ﬁﬂ Hﬁf-f::ni 13'1& gmuru:l that they have
£ ‘*5':2 V2l
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mientionally made use of false and incorrect documents in collusion of importer to avail undue
advantage BCD exemption by resorting to mis-declaration of goods.

6.2 M/s NCL in their reply and submission as detailed in para 26.1 (xxi) have stated that
they are innocent party and they have not made any wilful mis-statement or false statements
before the Customs Authorities in its Bills of Entry and not suppressed any facts from the
Customs Authorities, while cleanng the goods, and therefore, no pendency under Section
[14AA of the Customs Act, 1962 should be imposed on them.

563 Noticee no. 2, M/s GMMUCO in their reply stated that for imposing a penalty under
Section 1 14AA of the Customs Act, 1962, knowledge of any declaration, statement or document
that is being made or signed or used should be possessed by the person against whom the said
section is being invoked. They further stated that they have not made any illegal statement
mtentionally or provided a false declaration or a statement or a document to invoke penalty

under Section 114AA of the Customs Act, 1962,

56.4 | find that for imposing penalty under Section 114AA of the Customs Act, 1962, the
evidence is required to prove that there was a falsefincorrect document which has been used by
them knowingly and intentionally 1o evade payment of appropriate Customs Duty, As discussed
above, it has been well established that there was wilful mis-statement and suppression of facts
regarding non-declaration of Erection and Commissioning charges, non-declaration of Banjo as
Transmission Mechanism and mis-declaration of Engine and Transmission Mechanism as not in
pre-assembled condition. For imposing penalty under Section 114AA of the Customs Act, 1962
nitially it has to be proved that the imporiation was done using a false/incorrect document. |
find that the declaration in the document ie. the invoice has been challenged in the present case.
| find that mis-declaration of the goods as established above confirms that used document was
incorrect document as the same document is used for the clearing of the goods and raising
demand in the present case. In this regard, I rely on the judgment of Hon"ble Tribunal in case of
Commr. of Cus,, New Delhi vs Ashwini Kumar alias Amanullah as reported in 2021 (376) ELT
321 Tri-Delhi, wherein it was held that if there is a mis-declaration of names of importer or
mature of goods, peralty was imposable under Section 11444 of the Customs Aet, 1962 It was
alsa held thar penalty under Section 1144 and 11444 of the Customs Aci, 1962 is mutually
exclusively. Further, in para 55,11.1 above the mens-rea on the part of the importer is already
established. Importer knowingly took the risk of paying lesser rate of duty and in the event of
detection by Customs, they took the recourse of payment of such differential duty from the
supplier. They were also alerted for the possibility of payment of lesser duty by the L2 bidder,
but, they knowingly chose to lower rate of duty by taking the clarification from the
manufacturer'supplier who manipulated the documents. Therefore, 1 find that the penalty under
Section 114AA is imposable on the importer, In this regard, I rely
CESTAT, Chennai in the case of Sree Ayyanar Spinnips

o) e i

pon the judgment of Hon'ble
T
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Tuticorin as reported in 2019 (370) ELT 1681 wherein it was held that for imposing penalty
wnder Seciion 114 AA of the Customs Aet, 1962, it has 1o be proved that the person knowingly or

intertionally implicated himself in use of false or incorrect document.

56.5.1 Rale of M/s GMMCCO: | find that it has been alleged in the Show Cause Notices that
supplier M’ GMMCO has not supplied the goods in terms of condition of the contract that
Engine and Transmission Mechanism will not be in pre-assembled condition. However, they
supplied Engine and Transmission Mechanism in pre-assembled condition. This mis-declaration
of the goods led to undue exemption benefit and therefore, they are liable for penal action under
Section 112 {a) of the Customs Act. 1962 for abetting in omission and commissioning in
collusion with the importer and they have used false and incorrect documents 1o avail undue
advantage of BCD exemption amd therefore, they are liable for penal action under Section
| T4AA of the Customs Act, 1962

56.5.2 | find that the agreement was executed between manufacturer, M/s Caterpillar Ine. USA,
supplier M/s GMMCO and the importer (M/s CIL on behall of its subsidiary). | find that the
supplier was acting on behalf of its manufaciurer in India and all services related to the imported
goods in India was to be executed by the supplier. | find that in the entire service part of the
contract and agency commission, the monetary benefit derived out of the contract has acerued to
the supplier. He was getting agency commission for supply of goeds and payments for several
services to be provided and payment for other components during the warranty period.
Therefore. it was in the interest of the supplier 1o bag the contract, Further. the Tender was
quoted by the supplier on behalf of manufacturer. [t is pertinent to mention that the risk factor
for demand by customs was taken over by supplier only to cover for the differential quotation
for bid between L1 and L2 highlighting the different view on the exemption notification, with
sole intention to bag the contract. As they were constantly having knowledge of the suppression
of Tacts, they undertook the risk factor for differential duty as possibility of demand was always

there but knowing they influenced manufacturer to manipulate invoice,

5653 Further. 1 find that despite being aware that the gearbox was not there in the dumpers,
they went ahead and declared that the gearbox along with Engine and Transmission mechanism
was not in pre-assembled condition in invoice, with the sole intention to align the same with the
wordings of the exemption notification. Therefore, the entire beneficiary of mampulation of
mvoice is supplier in getting their tender as lowest. Moreover, importer has also stated that if
any manipulation has been done, then it is manulacturer and manufacturer has worked through
their ageni supplier in India, i.e. M's GMMCO.

56.5.4 Furiher, the supplicr was entrusted with the delivery of the copy of the invoices, Bill of
Lading. packing list. COO, Insurance one week belore the amival of goods and if not, received
the supplier would be responsible for the expenses. Thus, it was the supplier who was the person
responsible for the poods as being the representative of the manufacturer for all purposes in
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India, and it was the supplier who was handling the import documents such as invoice and
packing list delivering the same to NCL in India. Thus, 1 find that they had helped the
manufacturer in manipulating the invoice and were fully aware that the description was incorrect
m the document. As they were the ones who would finally assemble the goods before delivery to
the imporier, they were fully aware of the form of the goods, and vet were fully involved in
manipulating the description of the invoice. Further, being aware of the form of the goods
imported and the manipulation of the invoice, they had prepared check list for the Bill of Entry,
which was in turn used for filing Bill of Entry for custom purpose. Therefore, | find that the
supplier in agreement with the manufacturer provided wrong information in the import
documents mis-declaring the form/ature of imported goods to fit into the claimed notification.

56.5.5 As discussed above, it has been well established that there was a mis-declaration of the
nature of the goods in the invoice, and suppression of addition of values of erection and
commissioning charges, and therefore, goods are liable for confiscation. The supplier has
abetted the clearance of the goods which rendered the goods liable for confiscation under
Section 1 11{m) of the Customs Act, 1962, Therefore, I find that penalty under Section 112 (a) of
the Customs Act, 1962 is imposable on the importer.

36.5.6 | find that the incomect documents were supplied by the supplier to the importer after
obtaining the same from the manufacturer as discussed above, with the sole intention to get the
goods cleared from Customs by paying lower rate of duty. Therefore, the supplier knowingly
used mcorrect documents i.e. invoice in preparation of the checklist and forwarding the same to
the importer for confirmation. The final beneficiary of the clearance of the goods by payment of
lower rate of duty was the supplicr only. Therefore, the supplier i.e. Noticee no. 2 knowingly
and infentionally used incorrect documents to clear the goods. The supplier manipulated the
manufacturer in preparation of the invoice to include even the gearbox in line with the
exemption notification which was not even the part of the dumpers. As the direct beneficiary of
manipulation of the invoice and clearance of goods was the supplier and therefore, the penalty

under Section 114AA is imposable on the supplier.

37. I find that both the noticees have argued that the demand under Section 28 of the
Customs Act, 1962 can only be raised by the same officer who had cause assessment of the Bill
of Entry i. e. Assistant/Deputy Commissioner of Customs as held by the Hon'ble Supreme Court
in Cannon India case. They have further stated that assessments under Section 17 of Section 18
are 10 be exercised by the proper officer in terms of Notification no. 50/2020-Customs (NT)
dated 05.06.2020 and Commissioner of Customs (Import-1) is not the proper officer under the
said Notification. [ find that as per Section 3(2) of the Customs Act, 1962, an officer of Customs
may exercise the power and discharge the duties conferred or imposed under this Act on any
other officer of Customs who is subordinate to him. Accordingly, even if the arguments of the
noticees are taken into consideration that the demand was to be raised by the Assistant/Deputy

T

Commissioner of Customs who had assessed the Bills of Eplﬂ;j ;HIHF ﬂiﬂjﬁ,ﬁgnmissinner of
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Customs (Import-1), NCH. Mumbai being the senior officer to the said Assistant/Deputy
Commissioner of Customs was the proper officer in this case and the demand would be
considered raised properly in terms of Section 5(2) of the Customs Act, 1962, 1 find that
Circular no. 24/2011-Customs dated 31052011 issued by the CBIC talks about the powers of
the adjudication of the officers of Customs. In the sad circular, it has been explicitly made clear
that the cases where the amount of duty involved is above 50 Lakhs in the SCNs issued under
Section 28 of the Customs Act, 1962, the proper authority to adjudicate the said cases would be
Jurisdictional Commissioner of Customs. Further, subsequent to the order passed by the Hon'ble
Supreme Court in case of Cannon India, amendments had been made in the Customs Act. 1962
vide Finance Act, 2022, Pursuance to these amendments in the act, Notification no. 292022-
Customs dated 31.03.2022 was issued by CBIC with regard to the powers of adjudication. In
this notification also, it has been mentioned that for cases where the duty is more than 50 Lakhs,
the same may be adjudicated by the Principal Commissioner/Commissioner of Customs to
whom the Assistant/Deputy Commissioner of Customs {who has been assigned the functions of
assessment of duty) is the subordinate officer, in terms of Section 5(2) of the Customs Act,

1962. Henee, | find that the arguments of the Noticees that the SUN 15 without jurisdiction and
unsustainable in law, dees not hold any ground.

58. I find that the importer, M/s NCL vide their letter no. SITB-NCH-MUM/ 19001206 dated
24.09.2021 has informed the payment of differential duty of Rs, 112,75,60.53%/- for 84 nos. of
190 T dumpers in respect of M's NCL vide Demand Draft nos. 931722 and 931723 both dated
24002021 amounting to Rs. 50,00,00,000/- and Rs. 62,75.60.539/- respectively, which has
been deposited in government treasury vide Challan no. 55 dated 27.09.2021. Scanned copies of
the Challans are reproduced below:
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59. I find that the out of the contracted 84 dumpers, 30 19T dumper had already been
cleared before the investigation. Further, on the request of the imporier competent adjudicating
authority granted the permission for provisional release of 34 19T dumpers imported vide 34
Bills of Entry and seized by the investigating agency, after submission of indemnity bond exqual
to the value of the seized goods and Bank Guarantee amounting to Rs. 448224630/, The
details of the Bank Guarantees are as tabulated below:

Sr. No. | Bill of Entry no. and date Bank Guarantee
amount (in Hs.)

1. 84011, 9284020, 9284056, 9284063, 10,58, 78,920/
9284073, 9284075, 9284079 and
9284087, all dated 23,1 020020

2 2190772, 2190860, 2190888, 2191113, 23,71,63,241/-
2191250, 2191355, 2191409, 2191493
all dated 31.12.2020; 2641738,
2641755, 2641786, 2641 804, 26418035,
2642117 all dated 05.02.2021:
2967221, 2967224, 2967276, 2967278
all dated 01.03.20:21

A 3387131, 3387385, 3387841, 3387842 10,51,82, 469/-
all dated OL042021: 3907456,
3908511 both dated 11.052021;
4112486, 4112662  both  dated
28.05.2021

ORDER

6.  In view of the above, I pass the following Order:

60.1 | reject the benefit claimed @ 15% BCD under Serial No: 524 (1) {a) Notification No:
SV2017 dated 30.06.2017 as amended by Notification No: 252019 dated 06.07.2019, for the
poods covered under 84 Bills of Entry [(50 Bills of Entrycleared and 26 Bills of Entry
provisionally released, as per Amnexure-] of SCN dated 27.05.2021) & (8 Bills of Entry
provisionally released, as mentioned in Annexure — | of SCN dated 08.07.2021)] and order for
assessment of the said 84 Bills of Entry at higher rate of BCD (@ 25% under Serial No. 524 (1)
(b) of Notification No: 50/2017 dated 30.06.2017 as amended by Notification No: 25/2019 dated
06072019,

60.2 | order that erections and commissioning charges of Es.30,00.000/- per unit is w0 be
included in the declared assessable value of all 84 Bills of Entry [{50 Bills of Entry cleared and
26 Bills of Entry provisionally released, as per Annexure-1 of SCN dated 27.05.2021) & (8 Bills
of Entry provisionally released, as mentioned in Annexure - 1 of SCN dated 08.07.2021)] in line
with Rule 10 (1) {e) of CVR, 2007 read with Scction 14 of the Cusioms Act, 1962,

603 | order for re-determination of the declared assessabl_a-_mhlg ‘;I-f Rs8.00,82.42 472 in

..\..I__.

respect of 84 Bills of I_m'g' [{SI} Ellla of Entry clcﬁhﬂ;‘ﬁnd 2!5 'I]“[Is uf‘t{u} provisionally
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released. as per Annexurc-I of SCN dated 27.05.2021) & (8 Bills of Entry provisionally
released. as mentioned in Annexure — [ of SCN dated 08.07.2021)] to Rs.8.26,02.42.472.10,
under Bule 10 (1) (e) of CVR, 2007 read with Section 14 of the Customs Act, 1962,

604 [ contirm the demsnd and order for recovery of the differential duty of total
Rs.128,68,24,528/-, for the goods covered under 84 Bills of Entry [(50 Bills of Entry cleared and
26 Bills of Entry provisionally released, as per Annexure-1 of SCN dated 27.05.2021) & (8 Bills
of Entry provisionally released, as mentioned in Annexure — | of SCN dated 08.07.2021)] under
Section 28(4) of the Customs Act 1962 along with applicable interest under Section 2BAA of
the said Act, | appropriate the duty of Rs. 112,75,60,53%- for 84 nos. of 190 T dumpers paid by
the importer after the issuance of the Show Cause Notices towards the recovery of the confinmed

differential duty as above,

60.5 | order for confiscation of the goods covered under B4 Bills of Entry [(50 Bills of Entry
cleared and 26 Bills of Entry provisionally released. as per Annexure-] of S3CN dated
27.05.2021) & (8 Bills of Entry provisionally released, as mentioned in Annexure - | of SCN
dated 08.07.2021)]. having re-determined assessable value of Rs £,26,0242472.10 under
Section 11 1{m) of the Customs Act, 1962. However., | give an option to the importer to redeem
the above said goods on payment of Redemption Fine of Rs. 6,00,00,000/- {Rupees Six Crores
only) under Section 125 of the Customs Act, 1962,

60.6 | imposc a penalty equal to the short paid duty and interest upon the importer, M/s NCL.,
under Section 114A of the Customs Act, 1962, provided that where such duly and interest, is
paid within thirty days from the date of assessment, the amount of penalty liable 1o be paid
under this section shall be twenty-five percent of the duty or interest, as the case may be. so
determined. The benefit of reduced penalty shall be available subject to the condition that the
amount of penalty so determined has also been paid within the period of thirty days.

60.7 [ mmpose penalty of Rs. 600000004 [Rupees Six Crores only) on M/s. Northern
Coalfields Limited under Section 114AA of the Customs Act. 1962,

60.5 | onder encashment of the Bank Guarantees deposited for the total amount of
R8.34.3042.161/ submitted at the time of provisional release of the goods covered under 26
BOE'S (as detailed in para 1 and Table- Il ahove) and Rs. 10,5182 469/~ submitted at the time
of provisional release of the poods covered under 08 Bills of Entry (as detailed in Table — III
above), towards the duty, interest, redemption fine and penalty imposed on the imporer, M/s
NCL,

0.9 | impose penalty of Rs. 6.00.00,000/- {Rupees Six Crores only) on M/s GMMCO Lid,
Kolkata under Section 112 (a) of the Customs Act. 1962 for their act of omission and
commission in mis-declaring the goods, rendering the goods liable for confiscation under
Section 111 {m) of the Customs Act 1962,
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60.10 | impose a penalty of Rs. 6,00,00.000/- (Rupees Six Crores onlv) on M/s GMMCO Lid.
Kolkata under Section 114AA of the Customs Act, 1962,

61.  This order is issued without prejudice to any other action that may be taken against the
Moticee or persons or imported goods under the provisions of the Customs Act 1962, or any
other law fior the time being in force India.

= }_ﬁLL__-
(IS PR Sl

(Mangj Knmar Kedia)

M (- ),

Commissioner of Custoans (Impaort-1),

REiRE e e E R

Mew Custom House, Mumbai

To,
1. M/s. Northem Coalfields Limited., Morwa, Singrauli, Madhya Pradesh-486889,

. M{s Coal India Limited, Coal Bhawan, Premise-No:04 MAR, Plot-No-AF-111,
ActionArea-1A, Newtown, Rajarhat, Kolkata-7001 56.
3. M GMMCO Lid., 11™ Floor, %1 B. N, Mukherjee Road, Kolkata — TO0078.

(]

f.‘ﬂpy 1o

1. Chief Commissioner of Customs, Mumbai Zone—1, New Customs House. Mumbai.

2. Deputy Commissioner of Customs, SITB (1), New Custom House, Mumbai.

3. Central Economic Intelligence Bureau, Janpath Bhavan, B-Wing, 6th Floor, New Delhi -
[ 10001,

4. Deputy Commissioner of Customs, Group VB, New Custom House, Mumbai.
5. Office copy.
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