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GOVERNMENT OF INDIA 
MINISTRY OF FINANCE' DEPARTMENT OF REVENUE 

CENTRE. HOARD OF INDIRECT TAXES CUSTOMS: INDIAN (1370.10 - MOM! ZONE-!  

OFFICE OF THE COMMISSIONER OF CUSTOMS (IMPORT-I) 
2t4  FLOOR, NEW CUSTOM HOUSE. SIIOORJI VAILABI !DAS ROAD, BALLARD ESTATE. 

M UM BAI - 400001. 

Tel. No. 22757401 Fax No. 22757402 	 e-mail: adjrt-commr-impinchOgonin 

F.No. S/26-Misc-65/2012 VB & S/10-Adja-35 (Commr-15)/2012/VB 

Passed by: VIVEK PANDEY 	 Date of Order: 28.02.2023 
COMMISSIONER OF CUSTOMS (IMPORT-I) 	 Date of Issue: 28.02.2023 

C.A.O. No.: 93/2022-23/CAC/CC(IMPORT-1)NP/ADJ(IMP-1) 
DIN No. 20230277000000823964 

ORDER-IN-ORIGINAL 

1. This copy is granted free of charge for the use of the person to whom it is issued. 

2. An appeal against this order lies to the Regional Bench, Customs. Excise and 

Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor. 34 P. D'Mello Road, 

Poona Street Masjid Bunder (East), Mumbai 400 009. 

3. The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals) 

Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in 

quadruplicate and needs to be filed within 90 days and shall be accompanied by 

Four copies of the order appealed against (at least one of which should be certified 

copy). A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of 

the Tribunal on a branch of any nationalized bank located at a place where the bench 

is situated for Rs. 1,000/-, Rs. 5,000/- or Rs. 10,000/- as applicable under Sub 

Section (6) of the Section 129A of the Customs Act, 1962. 

4. The appeal shall be presented in person to the Asstt. Registrar of the bench or an 

Officer authorized in this behalf by him or sent by registered post addressed to the 

Asstt. Registrar or such Officer. 

5. Any person desirous of appealing against this decision or order shall pending the 

appeal deposit seven and a half per cent of the duty demanded or the penalty levied 

therein and produce proof of such payment along with the appeal failing which the 

appeal is liable to be rejected for non-compliance with the provisions of Section 

129E of the Customs Act, 1962. 



F.No. 6-Misc-65/2012 VB 
010 ed 28.02.2023 

Subject :- 	Evasion of Customs duty of Rs. 2,22,82,940/- b Shri Harvinder 

Singh(mastermind) by resorting to undervaluation in the importation of electronics 

goods, through firms, M/s Davison Electronics (IEC No. 0589003275), M/s J.S. 

Traders (IEC No. 0504069896) and M/s B.V. Enterprises (IEC No. 506057437) under 

10 Bills of Entry of the period July 2007 to April 2008 . 

BRIEF FACTS  

1. This is second round of adjudication after the Show Cause No ice' dt. 20.06.2012 

was adjudicated in the first round vide 010 No. I36/2013/CAC/CC( )/AB/Gr.VB dated 

14.10.2013 issued vide F.No. S/26-Misc-65/2012 VB and remanded back by CESTAT 

Mumbai Vide Order No. A/880-887/14/CSTB/C-1 dated 03.06.2014. The facts of the case 

are detailed as under. 

2. Intelligence was received by the officers of the Directorate of Revenue 

Intelligence (DRI), Mumbai2, which inter-alia indicated that certain consignments of 

electronics goods imported from Hong Kong based suppliers namely, I) M/s Chee Lin 

Exports and (ii) M/s Cosmo Trading Co., were heavily under-invo ced. On discreet 

inquiries, it was found that most of the importing firms were not in exis ence and/or were 

not in operation at their declared addresses. The aforesaid intelligence a so indicated that, 

M/s Davison Electronics (IEC No. 0589003275), M/s. J. S. Traders (IEC No. 0504069896) 

and M/s B.V. Enterprises (IEC No. 0506057437), were among the iniporters who had 

imported such consignments. The import clearances in the name of these firms were 

reportedly handled by Custom House Agent (CHA), M/s Sai Dutta Clearinlg Agency. 

3. Acting on the above intelligence, searches were carried out t the following 

places on 09 & 10.11.2009:- 

(i) Office premises of CHA firm M/s Sai Dutta Clearing Agency, a 201, Madhuban 

Building, 2nd Floor. 23, Cochin Street, Fort, Mumbai- 400 001, w erefrom certain 

documents, considered relevant for further investigation were taken ov r by the officers 

tinder panchanama dated 09.11.2009. 

(ii) Residential premises of Shri Ashwanii Dham' of M/s Sai Dutta Gilearing Agency 

at 501/502. Dhairya Apartment, 11th Road, Near Kamala High Scltool, Khar (W), 

Mumbai- 400 050, wherefrom certain documents and Indian currency a
l
nmounting to Rs 

11 lakhs found, were taken over under panchanama dated 09.11.2009. 

  

  

  

' Also reared to as 5CN or Notice 
DRI IvIZU in short 
Also referred to as Noticee-3 
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(iii) Residential premises of Shri Harvinder Singh' at C-208. Greater Kailash-1, Delhi 

on 10.11.2009. Nothing incriminating was found during the said search. 

4. 	The relevant bills of entry under which imported goods were cleared by resorting 

to undervaluation were identified as under- 

TABLE-1 

Sr. Name of the Bill of Item Description CHA (M/s) Declared 

No. Importer Entry No. / OF Value 

(M/s) Date (Rs.) 

1 Davison 830272/24. Front panel & Sai Dana 363431 

Electronics 03.08 remote control for Clearing 

=Ned MP3 players Agency 

(JVC/Sonyl Pioneer) 

2 Davison 836874/28. Front panel for car —do- 505859 

Electronics 04.08 VCD/DVD, MP3, 

remote control, 

manuals and gift 

boxes( JVC/Sony/ 

Pioneer/Panasonic) 

3 B.V. 817121/11. Unbranded metal —do- 1015672 

Enterprises 01.08 cabinet with PCB 

and mechanism with 

connector for CD 

player 

4 J.S. Traders 782434/26. Unbranded metal —do- 709755 

07.07 cabinet with PCB 

and mechanism with 

connector for CD 

player 

5 J.S. Traders 789175/29. Unbranded metal —do- 645759 

08.07 cabinet with PCB 

and mechanism with 

connector for CD 

player 

6 J.S. Traders 796245/01. Unbranded metal —do- 661826 

Also referred to as Noticee• I 
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10.07 cabinet with PCB 

and mechanism with 

connector for CD 

player 

7 J.S. Traders 799664/18. Unbranded metal —do— 855268 

10.07 cabinet with PCB 

and mechanism with 

connector for CD 

player 

8 J.S. Traders 811653/14. Unbranded metal —do— 820830 

12.07 cabinet with PCB 

and mechanism with 

connector for CD 

player 

9 J.S. Traders 822319/07. Car Cassette player, —do— I 451341 

02.08 LCD Monitor, Car 

Amplifier 

(Daewoo/Rockmars) 

10 J.S. Traders 825480/25. Unbranded metal —do— 738023 

02.08 cabinet with PCB 

and mechanism with 

connector for CD 

player 

5. 	Statement of Shri Ashwanii Dham, Director of the CHA firm, M/s Sai Dutta 

Clearing Agency Pvt. Ltd.(CHA 11/978), was recorded on 10.11.2009 un 

the Customs Act, 19625. In his statement, Shri Ashwanii Dham, inter alit  

der Section 108 of 

stated:- 

 

  

(i) His CHA firm had attended to the Customs clearances of the goods imported in 

the name of (a) Davison Electronics (b) B. V. Enterprises and (c) M/sl J. S. Traders: 

(ii) in respect of the above goods, one Harvinder Singh. Partner in M/s Davison 

Electronics and Proprietor of M/s J. S. Traders, had approached him; 

(iii) He had never met the proprietor of M/s B.V. Enterprises; 

5  Also referred to as the Act 
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(iv) He had never visited or verified the address of the above importing firms; 

(v) There was a general trend of undervaluation in the import of electronic goods and 

accessories at that time; 

(vi) Wherever there had been any undervaluation in the imports handled by his firm, 

he shall ensure that the differential duty along with interest is paid forthwith. 

6. 	Statement of Shri Harvinder Singh. (Partner in M/s Davison Electronics and 

Proprietor in M J.S. Traders), i.e. the person named by Shri Ashwanii Dham in his 

statement dated 10.11.2009, was recorded on 12.11.2009 under Section 108 of the Customs 

Act, 1962 In his statement, Shri Harvinder Singh, inter alia stated:- 

(i) He started a partnership firm in the name of M/s Davison Electronics at E- 31 

Sector 3, Noida UP. Ghaziabad; 

(ii) His brothers, Paramvir Singh and Manmohan Singh were the other partners: 

(iii) The entire business activity of the said firm was handled by him; 

(iv) He used to import pans of micro motors for manufacturing along with parts of the 

car cassette player through above-stated firm; 

(v) In 2007, he had stopped manufacturing micro motors completely and had started 

importing and trading in electronic goods viz. front panels and remote control units; 

(vi) The main foreign suppliers were M/s Cosmo Trading Co. and MIs Chee Lin 

Exports, both based in Hong Kong: 

(vii) He had met Kumar. owner of both the above-mentioned companies in a trade fair 

in Hong Kong; 

(viii) All the imports were made through Mumbai port and the CHA in respect of these 

imports was M/s Sai Duna Clearing Agency Pvt. Ltd, whose partner was one Ashwani 

Dham; 

(ix) The electronic goods imported from the above-stated foreign suppliers were 

undervalued; 

Pg. 4 of 77 
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(x) Kumar used to make invoices of lower value for the consignmt nt which was sent 

by fax/ courier; 

(xi) The invoices showing lower value were submitted to the Custo s authorities; 

(xii) The amount (lower value) reflected in the invoices (i.e. the value declared to the 

Customs authorities) was remitted through banking channel, 

(xiii) Kumar used to collect the differential amount (the actual value of the goods less 

the value declared in the invoices / Customs) from them after negoti ting in person or 

he used to nominate certain persons in Delhi to collect the differential mount in cash; 

(xiv) He did not know the person (i.e on a personal basis) to whom he had handed over 

the differential amount; 

(xv) Undervaluation had taken place in the name of M/s Davison Electronics in the 

consignments imported under bills of entry no. (a) 836874 dt. 28 04.2008 and (b) 

830272 dt. 24.03.2008; 

(xvi) In 2007, he started another firm, in the name of M/s J.S. Traders, Shop No.23, 

Mayapuri, New Delhi; 

(xvii) He used to import and trade in electronic goods viz. parts ofcassette player cal 

and CD player in the name of the above company also; 

(xix) The goods imported in the name of M/s J.S. Traders had also been Undervalued; 

  

as that in the (xx) The terms and payments of the differential amounts were the sam 

case of imports made in the name of M/s Davison Electronics; 

(xxi) The consignments imported in the name of M/s J. S. Traders an 

 

cleared under 

   

the following bills of entry nos. 782434 dt. 26.7.2007, 811653 dt. 14.12 2007, 822319 

dt. 07.02.2008, 825480 dt. 25.02.2008, 789175 dt. 29.08.2007, 796245 dt. 01.10.2007, 

799664 dt. 18.10.2007 were undervalued; 

(xxii)The actual value of the imported goods under the above 9 bills of 

5,87,31,423/-; 

entry was Rs. 
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(xxiii) He had also imported parts of car cassette/CD player in the name of M/s B.V. 

Enterprises; 

(xxiv) The proprietor of the said firm was one Kamal kumar Awasthi: 

(xxv) The consignment of the above goods covered under bill of entry no 817121 dt. 

11.01.2008 was from M/s Cosmo Trading Co, Hong Kong: 

(xxvi) The terms and payment conditions were the same as that mentioned in Mis 

Davison Electronics and M/s J.S. Traders: 

(xxvii) He is submitting bank pay orders fix a total amount of Rs 56 lakhs as part 

payment towards his admitted duty liability arising out of the above undervalued 

imports; 

(xxviii) He undertook to pay the remaining entire admitted liability in the following 

schedule without fail; 

TABLE-2 

Sr. 

No. 

Date Amount (Rs.) 

1 On 13.11.2009 Rs. 30,00,000/- 

2 On 16.11.2009 Rs. 30,00.000/- 

3 On 17.11.2009 Rs. 30,00,000/- 

4 On 18.1 I .2009 Rs. 30,00,000/- 

5 On 20.11.2009 Rs. 40,93,509/- 

6.1 	The voluntary payment of Rs. 56,00,000/. submitted by Shri Harvinder Singh was 

deposited in the government treasury under TR-6 Challans as under- 

TABLE-3 

Sr. 

No. 

Name of the firm 

(M/s) 

Amount (Rs.) Challan No. & 

Date 

Deposited in 

1 Davison 

Electronics 

6,00,000/- 135/12.11.09 New Customs 

House, Mumbai-01. 
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2 B.V. Enterprises 8,00,000/- 133/12.11.09 + 

3 J.S. Traders 12,00,000/- 134/12.11.09 —dr- 

4 B.V. Enterprises 10,00,000/- 143/13.11.09 —d 

S J.S. Traders 20,00,000/- 144/13.11.09 —d 

Total 56,00,000/- 

6.2 	Shri Harvinder Singh made further voluntary payment of Rs 1.14,96,830/- 

towards differential duty in respect of the imports made by him in the name of M/s 

Davison Electronics, M/s B. V. Enterprises and M/s J. S. Traders as under:- 

TABLE-4 

Sr. 

No. 

Name of the 

firm (M/s) 

Amount (Rs.) Challan No. & 

Date 

Deposited with 

I Davison 

Electronics 

6,98,037/- 182/17.11.09 New Custom House, 

Mumbai. 

2 B.V. 

Enterprises 

18,93,321/- HC1141/17.11.0 

9 

Jawaharlal 

Custom 

Nehru 

House, 

3 J.S. Traders 23,75,472 HC 

1231/18.11.09 

—do- 

4 J.S. Traders 25,00,000/- 224/19.11.09 New Custom House, 

Mumbai. 

5 J.S. Traders 25,00,000/- 225/19.11.09 —do- 

6 J.S. Traders 7,00,000/- 338/27.11.09 —do— 

- J.S. Traders 4,50,000/- 63/04.12.09 —do- 

8 J.S. Traders 1,20,000/- 330/24.12.09 —do- 

9 J.S. Traders 2,60,000/- 30/02.07.10 —do— 

Total Rs. 1,14,96,830/- 
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6.3 	The payment of Rs 18,93,321/- under challan no. HC 1141 dated 17.11.2009 and 

Rs. 23,75,472/- under challan no. HC 1231 dated 18.11.2009 of M/s B.V. Enterprises and 

Mls J.S. Traders, respectively, were erroneously deposited at Jawaharlal Nehru Custom 

House, Nhava Sheva instead of New Custom House, Mumbai. The goods imported in the 

name of M/s B.V. Enterprises and M/s J.S. Traders for which the above stated payment of 

Rs 18,93,321/- and Rs 23,75,472/- were made, were cleared from Mumbai port. 

	

7. 	Statement of Shri Karnal Kumar Awasthi°, Proprietor of M/s B.V. Enterprises, was 

recorded on 24.05.2010 under Section 108 of Customs Act, 1962. In his statement. Shri 

Kamal Kumar Awasthi, inter alia stated:- 

(i) He was looking after the accounts work and marketing of goods of M/s Davison 

Electronics; 

(ii) Since MIs Davison Electronics was in the process of winding up their business he 

had opted to leave the job; 

(iii) He had requested Harvinder Singh, (partner in Mis Davison Electronics) to help 

him find an alternate source of income; 

(iv) Harvinder Singh had advised him to apply for an Import Export Codc and allow 

him (Hat-Wilder) to import electronic goods in the name of the said firm; 

(v) As advised by Harvinder Singh, he had obtained an IEC in the name of M/s By. 

Enterprises; 

(vi) The understanding between him and Harvinder Singh was that Harvinder Singh 

would import electronic goods in the name of his proprietory firm Mis B.V.Enterprises. 

for a monthly consideration of Rs 4,000/-in cash; 

(vii) As per the instructions of Harvinder Singh, he had opened a Current account in 

the name of M/s B.V. Enterprises at Indian Bank, Chandni Chowk. Delhi-110 006; 

(viii) As directed by Harvinder Singh, he used to sign blank cheques, blank letter heads 

of M/s B.V. Enterprises, blank slips for issuance of demand drafts mainly for Customs 

duty payment, blank form A-I for remittances to foreign suppliers and hand it over to 

Harvinder Singh; 

6  Also referred to as the Noticee-2 
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(ix) He also used to sign Customs declarations and hand it over to arvinder Singh; 

(x) Harvinder Singh used to take care of the banking as well as the Customs 

formalities; 

(xi) He was not involved with the local sales of these goods; 

(xii) Rent of Rs 1500/- per month for the premises of Mls B.V. Er 

1st Floor, Gali No.3, East Rohtas Nagar, Shahadara. Delhi- 11003 

Harvinder Singh to the owner Sanjay Jain through him; 

terprises at 1/6168, 

was being paid by 

(xiii) The import of the electronics goods under the bill of entry no. 817121/11.01.2008 

was handled by Harvinder Singh; 

(xiv) He had neither interacted with the foreign supplier M/s Chee Lin Exports, Hong 

Kong nor with the CHA M/s Sai Dutta Clearing Agency who had cleared the goods; 

(xv) He was not aware of the undervaluation and misdeclaration of he goods imported 

by Harvinder Singh in the name of M/s B.V. Enterprises; 

(xvi) He would surrender the IEC of M/s B.V. Enterprises at the earliest. 

8. 	Again statement of Harvinder Singh was recorded on 20.09.2010 under Section 

108 of the Customs Act, 1962 wherein he furnished the details of the imports made in the 

name of firms namely (1) M/s J. S. Traders (2) M/s Davison Electronic  

Enterprises. Shri Harvinder Singh further stated that he had already pa 

and undertook to pay the remaining amount of Customs duty evaded by 

From the said details, it appeared that the duty evaded was Rs. 2,16,93,5 

s and (3) M/s B.V. 

d Rs 1,70,96,830/-

him in instalments. 

8/-. 

9. 	A reference was made to the Consul General of India, Ho 

enquiries with Hong Kong Customs and forward the export declaration  

suppliers before the Customs authorities in Hong Kong, in respect of t 

goods. In response, trade declarations filed by the exporters M/s Chee 

Cosmo Trading Co. before the Hong Kong Customs (duly certified b 

Control Officer of the Customs and Central Excise Department, 

forwarded. The relevant details appearing in the said trade declarations 

g Kong, to cause 

s submitted by the 

Labove-mentioned 

'n Exports and M/s 

the Senior Trade 

ong Kong) were 

ere as under:- 
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A) 	Exporter in Hong Kong (MIs Cosmo Trading) 

TABLE-5 

Sr. 

No. 

Trade 

Declaration No. 

Importer 

(M/s) 

Bill of 

Lading No. 

Container No. FOB 

Value 

Declared 

(HIM) 

I 8A1712KKIOODJI Davison 

Electronics 

HKWBOM8 

13014 

CFtXU15 1276 I 368004 

2 7A1712KK100C0 

L 

J.S. Traders HDMUHKB 

A0178876 

HDMU254639 

5 

1463904 

3 7A1712KK I 00CU 

F 

J.S. Traders HDMUHKB 

A0187307 

HDMU237876 

9 

1501469 

4 7A1712KK I 00CX 

C 

J.S. Traders HDMUHKB 

A0194927 

FCIU3289345 1904916 

B) 	Exporter in Hong Kong (Mis Choc Lin Exports) 

TABLE-6 

Sr. 

No. 

Trade 

Declaration No. 

Importer 

(M/s) 

Bill of 

Lading No. 

Container No. FOB 

Value 

Declared 

(HKD) 

I 8A20H6XBIO0 

GDL 

Davison 

Electronics 

HKINBOM8 

C040 

REGU5014601 593697 

2 8A20H6XBIOOF 

NI 

B.V. 

Enterprises 

HDMUHKB 

A0213180 

HDMU2414845 2322927 

3 7A20H6XB100E 

DO 

J.S. Traders HDMUHKB 

A0171603 

HDMU2172021 1733098 

4 7A20H6X13100F 

ES 

J.S. Traders HDMUHKB 

A0206995 

HDMU2512369 1956171 

5 8A20H6X8 100F 

RE 

J.S. Traders HKINBOMS 

A018 

HLXU2140976 379626 
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6 8A20H6XBIO0 J.S. Traders HDMUHKB HDMU246693 1447056 

GIX A0255161 

10. 	Since the above stated values in the trade declarations were on FOB basis, the 

concerned shipping agents were requested to furnish the details of the freight charges paid 

in respect to the said goods. In response, M/s Console Shipping and M/s Hyundai Merchant 

Marine India Pvt. Ltd furnished the details of the freight charges, in r
I

C
l

ClIspect of the goods 

covered by each of the bill of lading, (under their letters dated 07.06.2 11 and 15.04.2011 

respectively). The said details on comparative analysis indicated thd position vis-a-vis 

goods covered by each bill of entry as under:- 

TABLE-7 

Sr. 

No. 

Importer 

(M/s) 

Bill of Lading 

No. 

Shipping Line 

(M/s) 

Freight 

Paid (USD) 

Bill of Entry No. / 

Date 

1 Davison 

Electronics 

HKINBOM8B01 

4 

Console 

Shipping 

51.99 830272/24.03.08 

2 Davison 

Electronics 

HKINBOM8C04 

0 

Console 

Shipping 

98.38 836874/28.04.08 

3 B.V. 

Enterprises 

HDMUHKBA02 

13180 

Hyundai 

Merchant 

Marine India P 

Ltd 

1026 817121/11.01.08 

4 J.S. Traders HDMUHKBA01 

71603 

Hyundai 

Merchant 

Marine India P 

Ltd 

775 82434/26.07.07 

5 J.S. Traders HDMUHKBA01 

78876 

Hyundai 

Merchant 

Marine India P 

Ltd 

1075 ^89175/29.08.07 

6 J.S. Traders HDMUHKBA01 

87307 

Hyundai 

Merchant 

Marine India P 

Ltd 

1075 196245/01.10.07 

7 J.S. Traders HDMUHKBA01 

94927 

Hyundai 

Merchant 

1075 799664/18.10.07 

i 
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Marine India P 

Ltd 

8 J.S. Traders HDMUHKBA02 

06995 

Hyundai 

Merchant 

Marine India P 

Ltd 

1034 811653/14.12.07 

9 J.S. Traders HKINBOM8A01 

8 

Hyundai 

Merchant 

Marine India P 

Ltd 

409.73 822319'07.02.08 

10 J.S. Traders HDMUNKBA02 

55161 

Hyundai 

Merchant 

Marine India P 

Ltd 

1061 825480/25.02.08 

	

11. 	The full name of Ski Kumar who was reported to be the owner of MA Cosmo 

Trading Co. and hi/s Chee Lin Exports (both at Hong Kong) came to be ascertained as 

Shri Vijay Kumar Choithramanr. Summons under Section 108 of the Customs Act. 

1962 were issued to Shri Vijay Kumar Choithramani, for his appearance in DR1 office for 

recording of his evidence, but he did not appear. However, Shri Vijay Kumar under his 

letter dated 30.12.2011 (received by FAX) acknowledged the receipt of summons and 

sought information on the following aspects: 

(i) Name of Indian importers under enquiry; 

(ii) Name of the electronic goods under enquiry; 

• 

(iii) Name and description of documents required by OKI 

	

11.1 	In the above reply, Shri Vijay Kumar Choithramani said that they do not maintain 

records, which are more than 2 years. A letter was sent to Shri Vijay Kumar Choithramani 

on 30.12.2011 by FAX detailing him the requirements in respect of the enquiry being 

carried out by DR!. Shri Vijay Kumar Choithramani, in his letter dated 16.01.2012, 

clarified that he had stopped doing business with these parties from the middle of 2009. He 

added that the firms M/s Chee Lin Exports and MA Cosmo Trading Co. had shipped the 

goods and the invoices issued by them were only for the purpose of shipment. 

7  Also referred to as the Noticee-4 
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12.1 	Further statement of Shri Harvinder Singh was recorded on 

Section 108 of the Customs Act, 1962 wherein he inter alia stated:- 

31.01.2012 under 

  

(i) He had dealt and negotiated the price with Vijay Kumar aoithramani for the 

imports made in the name of M/s Davison Electronics, M/s B.V. En erprises and M/s J. 

S. Traders; 

(ii) Vijay Kumar Choithramani owns M/s Chee Lin Export 

Trading at Hong Kong; 

(iii) For all the imports made in the name of the above stated 

finalised with Vijay Kumar and no one else; 

 

and M/s Cosmo 

rms, the deal was 

of the following 

n ufactu ring (Pte) 

(iv) The invoices were raised by Vijay Kumar in the name 

companies namely (a) M/s Chee Lin Exports, (b) M/s Lim Ma 

Ltd, Singapore and (c) M/s Guangdong Gui Han, China; 

(v) For the imports made in the name of M/s B.V. Enterprises, he had utilized the 

services of its proprietor Kemal Kumar Awasthi; 

(vi) The understanding between Kamal Kumar Awasthi and himself was that he would 

pay him(Kamal Kumar Awasthi) Rs 4000/- month for lending the IEC and allowing 

him to import in the name of M/s B.V. Enterprises; 

(vii) Kamal Kumar Awasthi used to affix his signature on blan 

documents and bank related documents as per requirement; 

(viii) The requisite details were subsequently filled in these doe 

instructions; 

Customs related 

ents, as per his 

(ix) The insurance as well as the freight was pre-paid by the overseas supplier and he 

was unable to provide the same. 

12.2 	Shri Harvinder Singh was shown the trade declarations received from Hong Kong 

Customs pertaining to electronic goods sent by the overseas suppliers namely M/s Chee Lin 

Exports / M/s Cosmo Trading Co. to the above mentioned importing firms. He was also 

shown a chart showing details taken from the bills of entry and the ibove stated trade 

declarations. Based on the details appearing in the chart, Shri Harvinder Singh admitted 

that Customs duty on value of Rs 6,52,44,422/- had not been paid. He further stated that he 
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had paid an amount of Rs. 1,70,96,830/- towards the differential duty payable and if there 

be any further balance, he would pay the same also. 

13. 	From the foregoing investigation, it was concluded that:- 

i) A conspiracy was hatched by Shri Harvinder Singh (partner: Nils Davison 

Electronics and proprietor: M/s J.S. Traders), Shri Vijay Kumar Choithramani ( M/s 

Chee Lin Exports and M/s Cosmo Trading, both in Hong Kong), Shri Ashwanii Dharn 

(Director, Mis Sai Dutta Clearing Agency, CHA 11/978) and Shri Kamal Kumar 

Awasthi (proprietor: M/s B.V. Enterprises) to defraud the Government of India of its 

legitimate revenue by causing import of electronic goods on gross undervaluation, 

leading to evasion of duty, leviable on the said goods, 

ii) Pursuant to the said conspiracy and the understanding arrived at by Shri 

Harvinder Singh with the overseas supplier (i.e. Shri Vijay Kumar Choithramani) 

at Hong Kong, the below mentioned consignments were dispatched to Mumbai port in 

India from Hong Kong by the said overseas supplier in the name of M/s Chee Lin 

Exports, M/s Lim Manufacturing (Pvt) Ltd, and M/s Guangdong Gui Han, China, 

from Hong Kong:- 

TABLE-8 

Sr. 

No. 

Name of the 

Importer 

(M/s) 

Description of 

Goods 

No. of 

pkgs(ctns.) 

Bill of 

Lading No. 

Container 

No. 

1 Davison 

Electronics 

Front panel & 

remote control for 

car/vcd MP3 players 

(J VC/Sony/ Pioneer) 

35 

HK1NBOM 

8B014 

CRXUI5127 

61 

2 Davison 

Electronics 

Front panel for car 

VCD/DVD, MP3, 

remote control, 

manuals and gift 

boxes( JVC/Sony) 

Pioneer/Panasonic) 

66 

HKINBOM 

8C040 

REGU50146 

01 

3 B.V. 

Enterprises 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

399 
HDMUHK 

BA021318 

0 

HDMU24148 

45 
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player 

4 

J.S. Traders 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

player 

265 

HDMUH 

BA0171 

3 

HDMU21720 

21 

J.S. Traders 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

player 

244 

HDMUH 1 

BA017887 

6 

HDMU25463  

95 

6 

J.S. Traders 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

player 

257 
I 

HDMUH14 

BA018730 

7 	I 

HDMU23787 

69 

7 

J.S. Traders 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

player 

334 

HDMUHK 

BA019492 

7 

FC1U328934 

5 

8 

J.S. Traders 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

player 

327 

HDMUHK 

BA020699 

5 

HDMU25123 

69 

9 

J.S. Traders 

Car Cassette player, 

LCD Monitor, Car 

Amplifier 

(Daewoo/Rockmars) 

161 

HKINBOM 

8A018 

HLXU21409 

76 

10 

J.S. Traders 

Unbranded metal 

cabinet with PCB 

and mechanism with 

connector for CD 

player 

296 

HDMUHK 

BA025516 

1 

HDMU24690 

93 
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iii) Upon arrival of the goods, as above, bills of entry were filed on the basis of 

manipulated invoices showing less value of the said goods (as against the actual 

transaction value of the said goods) duly supported by the declarations made by or on 

behalf of the proprietor of the individual firm, in whose name the import was caused, 

with the help of Shri Ashwani Dham, Director of M/s Sai Dutta Clearing Agency (CFIA 

11/978) at Mumbai, thereby evading huge Cusroms duty due thereon and consequently 

causing loss to the public exchequer. 

13.1 	The bills of entry filed at Mumbai port along with the value and duty assessed 

thereon, are as under:- 

(i) Importer:- M/s Davison Electronics 

TABLE-9 

Bill of 

Entry No. / 

Date 

Description of 

goods 

Invoice No. / 

Date 

Total 

Qty 

(ctns.) 

CIF / 

Assessed 

Value (in Rs.) 

Total duty 

(Rs.) 

830272/24. Front panel & GG-1578108 35 363431 / 120225)- 

03.08 remote control 

for car/vcd 

/ 25.02.08 379219 

MP3 players 

(JVC/Sony/ 

Pioneer) 

836874/28. Front panel for GG-1579/08 66 505859 / 170094,- 

04.08 car / 28.03.08 537044 

VCD/DVD. 

MP3, remote 

control. 

manuals and 

gift boxes( 

JVCJSony/ 

Pioneer/Panaso 

nic) 
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(ii) 	Importer: M/s B.V. Enterprises 

TABLE-I0 

Bill of Description of Invoice Total CIF / Total duty 

Entry goods No. / Date Qty(ctns.) Assessed (Rs.) 

No. / Value (in 

Date Rs.) 

817121/ Unbranded metal LM-860/0 399 1015672 ' 350123 - 

11.01.08 cabinet with pcb and 

mechanism with 

connector for CD 

player 

7 dt. 

22.12.07 

1025829 

(iii) 	Importer: M/s J.S Traders 

TABLE-11 

Bill of 

Entry No. / 

Date 

Description of 

goods 

Invoice No. 

/ Date 

Total 

Qty(ctns. 

) 

CIF / 

Assessed 

Value (in 

Rs.) 

Total duty 

(Rs.) 

782434/26. Unbranded DL-1214/07 265 709755 / 244667 

07.07 metal cabinet 

with PCB and 

mechanism 

with connector 

for CD player 

dt. 12.07.07 716852 

789175/29. Unbranded LM-832/07 244 645759 / 222152 

08.07 metal cabinet 

with PCB and 

mechanism 

with connector 

for CD player 

dt. 09.08.07 652216 

796245/01. Unbranded LM-840/07 257 661826 / 228145 

10.07 metal cabinet 

with PCB and 

mechanism 

with connector 

for CD player 

dt. 07.09.07 668445 
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799664/18. 

10.07 

Unbranded 

metal cabinet 

with PCB and 

mechanism 

with connector 

for CD player 

1.N1-851/07 

dt. 04.10.07 

334 855268/ 

863280 

294828 

811653/14. Unbranded LM-857/07 327 820830 / 282957 

12.07 metal cabinet 

with PCB and 

mechanism 

with connector 

for CD player 

dt. 24.11.07 829039 

822319/07. Car Cassette LM-30/08 161 451341 / 217923 

02.08 player, LCD dt. 16.01.08 528025 

Monitor, Car 

Amplifier 

(Daewoo/Rock 

mars) 

825480/25. Unbranded LM-40/08 296 738023 / 254411 

02.08 metal cabinet 

with PCB and 

mechanism 

with connector 

for CD player 

dt. 11.02.08 745403 

13.2 	The value of the above stated goods, as declared in the respective bill of entry, on 

the basis of which the said goods were assessed and allowed clearance, was not the actual 

transaction value of the said goods, in terms of the provisions of Section 14( 1) of the 

Customs Act, 1962 read with provisions of Rule 3 of the Customs Valuation Rules, 2007, 

hence liable for rejection on the following grounds- 

(i) The value(s) declared by the overseas supplier at Hong Kong in the respective 

trade declarations filed by them before the Hong Kong Customs authorities were much 

higher than the value(s) of the same goods mentioned in the invoices submitted by the 

Indian importer before the Indian Customs for the respective bills of entry; 

(ii) The concerned person of MIs B.V. Enterprises namely Shri Kamal Kumar 

Awasthi had never negotiated and finalised the deal for the import of the goods, which 
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had been caused in the name of his firm. Which is evident from he statement dated 

24.05.2010 of Shri Kamal Kumar Awasthi; 

(iii) Admission of Shri Harvinder Singh (partner of M/s Davis 

proprietor of M/s J.S. Traders), who had caused the above stated im 

M/s B.V. Enterprises and also in the name of his own firms, M/s 

n Electronics and 

ons in the name of 

avison Electronics 

and MA J.S. Traders as per his pre decided arrangement with the overseas supplier, 

which is evident from his statement dated 10.11 2009; 

(iv) While the amount shown in respective invoices was remitted officially through 

banking channels, the differential value i.e. difference between th 

value of the goods and the value shown in the invoices submitted t 

paid to the agent of the supplier in cash, which is evident from 

10.11.2009 of Shri Harvinder Singh. 

13.3 	The actual value of the above goods for the purpose of S 

Customs Act, 1962, read with provisions of Rule 3 of the Customs Val 

appears to be the FOB value as declared in the export declarations by t 

at the Hong Kong Kong end, which had been accepted and admitted 

Singh as the correct transaction value. Since the value is FOB, the f 

shipping line and insurance at the normal rate i.e. 1.125% is added the 

OF value. The details of the consignment wise calculation of CIF an 

was at Annexure A-1 to the said SCN. The bill of entry wise details 

assessable value is as under:- 

TABLE-12 

actual transaction 

the Customs, was 

e statement dated 

ction 14(1) of the 

cation Rules, 2007, 

e overseas supplier 

by Shri Harvinder 

eight given by the 

eon to arrive at the 

Assessable value 

f the redetermined 

Coll Col.2 Col.3 Col.4 Col.5 Col.6 

Sr. 

No. 

Name of the 

Importer 

Bill of Entry 

No. / Date 

Initial 

Assessed 

Value (Rs.) 

Re-determine 

d Assessable 

Value (Rs) 

Difference 

(Co1.5 - 

Col.4)(Rs.) 

1 Davison 

Electronics 

830272/ 

24.03.08 

379219 1937818 1558599 

2 Davison 

Electronics 

836874/ 

28.04.08 

537044 3157194 2620150 

3 B.V. 

Enterprises 

817121/ 

11.01.08 

1025829 12141201 11115372 

4 J.S. Traders 782434 / 716852 9325267 8608415 
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26.07.07 

5 J.S. Traders 789175 /  652216 7818946 7166730 

29.08.07 

6 J.S. Traders 796245 / 668444 7941236 7272792 

01.10.07 

7 J.S. Traders 799664/ 863280 10063375 9199555 

18.10.07 

8 J.S. Traders 811653/ 829039 10231213 9402174 

14.12.07 

9 J.S. Traders 822319/ 528025 1993881 1465856 

07.02.08 

10 J.S. Traders 825480/ 745403 7580183 6834780 

25.02.08 

Tot] 6945351 72190314 65244423 

	

13.4 	The Retail Sales Price (RSP) which was declared in the bill of entry no. 822319 

dated 07.02.2008, filed in the name of M/s J.S. Traders for the purpose of levy of additional 

customs duty(CVD), was also misdeclared. Scrutiny of the above bill of entry revealed that 

to arrive at the RSP as declared, loading of about 149% (2.49 times of the value) was made 

in the import value i.e. the value declared in the respective bill of entry. As the import value 

in the respective bill of entry was misdeclared as per the investigation. Hence, the RSP 

determined by loading therein was also vitiated. 

	

13.5 	The Retail Sale Prices, which were misdeclared as above, were found liable to be 

rejected. Accordingly, taking into consideration the percentage of loading, the revised RSP 

of the goods based on the estimated CIF value (as per Annexure A-1 to SCN), was as 

under- 

TABLE-I3 

Name of 

Importer 

(MIs) 

Bill of 

Entry No. 

/ Date 

Item 
Re-determin 

ed Value(Rs.) 

% of RSP to 

value (as 

declared) 

Estimated 

RSP 

Value(Rs.) 

J.S. 

Traders 

822319 / 

07.02.08 

LCD 

Monitor ( 
1421978 149 3540725 
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7.3", 

Rockmars 7 

& 7.6" 

Daewoo  

Daewoo Car 

Cassette 

Player 

329377 149 820149 

13.6 	The position of the differential duty, in view of the above stated misdeclaration in 

the value, taking into consideration the aspect of misdeclaration of RSP in respect of bill of 

entry no. 822319 dated 07.02.2008 of M/s J.S. Traders, appeared as under:- 

TABLE-14 

Sr. 

No. 

Importer 

(M/s) 

Bill of entry 

no. / date 

Duty paid on 

declared 

value in bill 

of entry• (Rs.) 

Duty 

payable on 

redetermine 

d value (Rs.) 

Differential 

Duty (Rs.) 

1 Davison 830272 / 120225 614354 494129 

Electronics 24.03.08 

2 Davison 836874/ 170094 1000938 830844 

Electronics 28.04.08 

3 B.V. 817121/ 350123 4143879 3793756 

Enterprises 11.01.08 

4 J.S. Traders 782434 / 244667 3182780 2938113 

26.07.07 

5 J.S. Traders 789175 / 222152 2668662 2446510 

29.08.07 

6 IS, Traders 796245 / 228145 2710401 2482255 

01.10.07 

7 J.S. Traders 799664 / 294828 3434702 3139874 

18.10.07 

8 J.S. Traders 811653 i 282957 3491986 3209029 

14.12.07 

9 J.S. Traders 822319 / 217923 833593 615670 
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07.02.08 

10 J.S. Traders 8254801 

25.02.08 

254411 2587171 2332760 

To al 2385525 24668466 22282940 

The calculation of differential duty is mentioned in the Annexure- A2 of the SCN. 

13.7 	The above mentioned differential duty amounting to Rs 2,22,82,940/- (Rupees 

two crore twenty two lakh eighty two thousand nine hundred & forty only) was 

evaded by Shri Harvinder Singh, Shri Ashwanii Dham ( Director: M/s Sai Dutta 

Clearing Agency, CHA no. 11 / 978), Shri Kamal Kumar Awasthi (proprietor: M/s 

B.V. Enterprises) and the overseas supplier by the way of collusion, misstatement and 

suppression of fact. The said amount of differential duty amounting to Rs 2,22,82,940/- is 

recoverable under the extended period available under the proviso to Section 28 of the 

Custom Act. 1962, alongwith interest under the provisions of the Section 28 AB (28 AA 

from 08.04.2011) of the Customs Act, 1962. 

13.8 (a) Import of the above stated goods in the name of M/s. B.V. Enterprises 

(proprietor: Shri Kamal Kumar Awasthi), was caused by Shri Harvinder Singh. The 

proprietor of Mis. B.V. Enterprises had lent his 1EC to Shri Harvinder Singh to facilitate the 

import of above stated goods in the name of his firm. The proprietor of M/s. B.V. 

Enterprises, was not aware of the exact nature and quantity of the goods imported in the 

name of his firm by Shri Harvinder Singh. He had not negotiated and finalised the deal for 

import of goods in the name of his firm. All above stated goods imported by Shri Harvinder 

Singh. including the goods imported in the name of his firms (M/s. Davison Electronics 

and Ws J.S. Traders), were imported and cleared on the basis of manipulated and 

fabricated documents. Shri Harvinder Singh (partner M's Davison Electronics and 

proprietor: Mis J.S. Traders) and Shri Katmai Kumar Awasthi (proprietor: M/s B.V. 

Enterprises) had subscribed to declarations certifying the truth of such manipulated and 

fabricated documents under the respective bills of entry, knowing that the same were not 

true. In view of the aforesaid, the import of all the above stated goods which were imported 

and cleared in the name of Mis Davison Electronics and M/s J.S. Traders were in violation 

of the provisions of Rule 11, Rule 14( I) and Rule 14(2) of the Foreign Trade (Regulation) 

Rules, 1993. Likewise, goods which were imported and cleared in the name of Mis B.V. 

Enterprises were in violation of the provisions of Scction 7 of the Foreign Trade 

(Development & Regulation) Act, 1992 and Rule 2 (c), Rule 11, Rule 14(1) and Rule 14(2) 

of the Foreign Trade (Regulation )Rulcs, 1993. 
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(b) 	Consequently, (i) the goods having declared CIF value of Rs 8,69,290/- 

(redetermined CIF value of Rs. 50,44,5674) imported in the name of M/s. Davison 

Electronics (ii) the goods having declared CIF value of Rs 48,82,8024  redetermined CIF 

value Rs. 5,44,10,001/-) imported in the name of M/s J.S. Traders, cleared at Mumbai port 

(details as per Annexure A- I to SCN), were liable to confiscation under the provisions of 

Section 111(d) and Section 111(m) of the Customs Act, 1962 read with Rule 11, 14(1) and 

14(2) of Foreign Trade (Regulation )Rules, 1993. Likewise the goods having declared CIF 

value of Rs 10,15,672/- (redetermined CIF value of Rs. 1,20,20,991/3 imported and 

cleared in the name of M/s. B.V. Enterprises at Mumbai port (details as per Annexure A- I 

to SCN), were liable to confiscation under Section 111(d) and Section 111(m) of the 

Customs Act. 1962, read with provisions of Section 7 of Foreign Trrtle (Development 

& Regulation Act, 1992 and Rule 2 (c) of Rule 11, Rule 14(1) and Rule 14(2) of the 

Foreign Trade (Regulation )Rules, 1993. 

13.9 	For the deliberate misdeclaration of the value, the goods imported and cleared in 

the name of M/s, Davison Electronics, M/s BV Enterprises and M/s J.S. !Traders, under the 

respective bills of entry (details as per Annexure A-1 to SCN) having declared CIF value of 

Rs 67,67,764/- CIF (redetermined CIF value of Rs. 7,I4,75,558/- cleared through 

Mumbai port (details as per Annexure A-1 to SCN), were liable to c fiscation under 

Section 111(m) of the Customs Act, 1962. 

13.10 (a) Shri Harvinder Singh played a pivotal role in the conspiracy to evade duty 

in this case. He finalised all the arrangements with the overseas suppliers to undervalue the 

goods imported by him to evade payment of appropriate Customs duty. He also entered 

into an agreement with the proprietor of M/s. B.V. Enterprises for allow ng him to import 

the goods in the name of the firm M/s. B.V. Enterprises. Shri Harvind Singh imported 

  

goods in the name of the above firms and got the same cleared on the basis of fabricated 

and manipulated invoices. The remittance in respect of the imported goocs, to the extent of 

value declared to the Customs authorities in India, was arranged by Shri Harvinder Singh 

through a banking channel. The remaining amount i.e. the differential lue was paid by 

Shri Harvinder Singh in cash in India to Vijay Kumar of M/s Chee Lin Exports or to a 

representative of him as deposed by Shri Harvinder Singh in his statement dated 

10.11.2009. Briefly stated the entire gamut of functions for causing {he above stated 

imports were handled by Shri Harvinder Singh. Such act of Shri Harvinder Singh in 

relation to the impugned goods, had rendered the above stated goods hav ng declared CIF 

value of Rs. 67,67,7641- (redetermined CIF value of Rs 7, I 4,75,558/-) cleared through 

Mumbai port (details as per Annexure A-1 to SCN), liable to confiscation tinder Section 

111(d) and Section 111(m) of the Customs Act, 1962, as aforesaid. Further, Shri Harvinder 

Singh acquired possession of and / or was concerned in carrying, keeping, purchasing or 
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selling the aforesaid goods, knowing or having reason to believe that the said goods were 

liable to confiscation under the provisions of Section 111(d) and Section 111(m) of the 

Customs Act. 1962, as aforesaid. The said act renders, Shri Harvinder Singh, liable to 

penalty under Section 112(a) and 112(b) of the Customs Act, 1962 in relation to the said 

goods (details as per Annexure A-1 to SCN) 

(b) Shri Harvinder Singh had admittedly caused import of the above stated goods in 

the name of his own firms namely, M/s. Davison Electronics and M/s JS Traders and in the 

name of the other firm namely M/s. B.V. Enterprises. Shri Harvinder Singh was the 

actual owner of the goods and consequently the importer within the meaning of 

Section 2(26) of the Customs Act, 1962, in respect of the goods imported and cleared 

in the name of M/s. WV Enterprises. The appropriate Customs duty in respect of the 

goods imported by Shri Harvinder Singh, in the manner aforesaid, was not levied or short 

levied by reason of collusion or willful misstatement or suppression of facts. Accordingly, 

Shri Harvinder Singh has rendered himself liable to penalty equivalent to the duty so 

determined, under Section 114A of the Customs Act, 1962 in relation to the said goods 

(details as per Annexure A-2 to SCN) 

(c) Shri Harvinder Singh, in relation to the goods imported in the name of above 

stated companies (details as per Annexure A-1 to SCN) knew or had reason to believe that 

the documents and the declarations submitted under the respective 10 bills of entry were 

false or incorrect in their material particulars. Despite this position. Shri Harvinder Singh, 

knowingly made, signed or caused to be made or signed false or incorrect declarations 

under the above respective bills of entry. Consequently, Shri Harvinder Singh rendered 

himself liable to penalty under Section 114AA of the Customs Act. 1962 in relation to the 

said goods (details as per Annexure A-1 to SCN). 

1 3. 1 1 (a) Shri Vijay Kumar Choithramani played a key role in the conspiracy to evade 

duty in this case. He finalised the entire arrangement of dispatch of goods from Hong Kong 

on the basis of fabricated and manipulated invoices showing lower value of the goods. The 

foreign exchange equivalent to the value declared on such fabricated and manipulated 

invoices was received by him through banking channels. The remaining amount (i.e. the 

differential value between the actual transaction price and the value declared in such 

fabricated and manipulated invoices) was received by him in cash in India. as deposed by 

Shri Harvinder Singh in his statement dated 10.11.2009. Shri Vijay Kumar Choithramani 

had in relation to the goods under reference by his various acts of commission or omission 

as discussed above, has rendered the goods of the declared value of Rs 67.67,764/- CIF 

(redetermined CIF value of Rs 7,14,75,558- details as per Annexurc A-I to SCN) liable to 

confiscation under Section 111(d) and Section 11(m) of the Customs Act, 1962. Further, 

Shri Vijay Kumar Choithramani had also actively dealt with the said goods and 
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manipulated documentation thereof, knowing or having reason to believe that the said 

goods were liable to confiscation under the provisions of Section 1111 (d) and Section 

111(m) of the Customs Act, 1962. as aforesaid, Consequently. Shri Vijay Kumar 

Choithramani has rendered himself liable to penalty under Section 112(a) of the Customs 

Act, 1962 in relation to the said goods (details as per Annexure A-I to SCN). 

(b) Shri Vijay Kumar Choithramani, in relation to the goods (detailsl as per Annexure 

A-1) knew or had reason to believe that the invoices raised by him in the name of M/s 

Chee Lin Exports, Ms Lim Manufacturing (Pre) Ltd and M/s Guangdong Gui Han 

were false or incorrect in their material particulars. Based on such false or incorrect 

documents, false declarations were submitted under the respective bill, of entry filed for 

their clearance, Consequently, Shri Vijay Kumar Choithramani had rendered himself liable 

to penalty under Section 114AA of the Customs Act, 1962 in relation; to the said poods 

13.12 (a) Shri Kamal Kumar Awasthi (proprietor of M/s B.V. Enterprises) allowed use of 

the IEC of his firm to Shri Harvinder Singh for causing import of 

evidently did not negotiate and/ or finalised the transaction of the goods 

supplier which were imported in the name of his firm. He subscribed t 

made under the respective bills of entry filed in the name of his firm, c 

thereof All the imports made in the name of the his firm (including 

finalisation of the transaction value with the overseas supplier) were 

ibove goods. He 

with the overseas 

the declarations 

rtifying the truth 

negotiation and 

handled by Shri 

Harvinder Singh, as deposed by him in statements dated 24.05.2010 lid the statement 

dated 10.11.2009 of Shri Harvinder Singh. Shri Kamal Kumar Awasthi has done acts or 

omitted to do acts or abetted the omission or commission of such acts whik have rendered 

the goods imported in the name of his firm (details as per Annexure A-1 SCN) liable to 

confiscation under the provisions of Section 111(d) and Section 111(m) of the Customs 

Act, 1962, as aforesaid. Shri Kamal Kumar Awasthi in relation to the g 	imported in the 

name of his firm(details as per Annexure A- 1 to SCN) was concerned in tie proxy import 

of these goods by suppressing the actual value, therefore he is liable t
I
¢ penalty under 

Section 112(a) and 112(b) of the Customs Act, 1962. 

(b) 	Shri Kornai Kumar Awasthi (proprietor of M/s B.V. Enterprises) allowed use 

of the IEC of his firm to Shri Harvinder Singh for causing import of electronic goods. The 

appropriate Customs duty in respect of the goods imported in the name of his firm, in the 

manner aforesaid, was not levied or short levied by reason of collusion or willful 

misstatement or suppression of facts by them. Accordingly, each of the abLve person has 

(details as per Annexure A-1) 

rendered himself liable to penalty, equivalent to the duty so determined, 

114A of the Customs Act, 1962, in relation to the goods imported in the 

respective firms (details as per Anncxurc A-2 to SCN) 

under Section 

name of their 
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(c) 	Shri Kamal Kumar Awasthi (proprietor of M/s B.V. Enterprises) intentionally 

made signed or used declarations certified by them to be true under each of the bills of 

entry filed in the name of respective firms. Despite knowing such declarations made by him 

were false or incorrect in their material particulars. Accordingly, he has rendered himself 

liable to penalty under Section 114AA of the Customs Act, 1962. in relation to the goods 

imported in the name of his firm (details as per Anncxure A-I to SCN). 

13.13 (a) Shri Ashwanii Dham (Director: Mis Sai Dutta Clearing Agency, CHA 11/978) 

had admittedly attended to clearance of the goods imported in the name of M/s Davison 

Electronics, M/s B.V. Enterprises and M/s J.S. Traders by filing bills of entry through his 

firm i.e. Sai Dutta Clearing Agency. Shri Ashwanii Dham interacted only with Shri 

Harvinder Singh (partner of Mis Davison Electronics and proprietor of M/s J.S. Traders) in 

respect of the goods imported in the name of the above stated firms. The filing of bill of 

entry no. 817121 dated 11.01.2008 in the name of M/s B.V. Enterprises, without knowing 

the concerned person in the above firm, in the documents given to him by Shri Harvinder 

Singh, was a result of acquiescence on the part of Shri Ashwanii Dham, to facilitate 

clearance of the goods which were imported, pursuant to the conspiracy hatched in the 

case. The import of the electronic goods in the name of the above stated firm was in 

violation of provisions of Section 7 of the Foreign Trade (Development & Regulation) Act, 

1992 read with Rules 2 (c) and 12 of the Foreign Trade (Regulations) Rules, 1993, further 

read with provisions of para 2.12 of the Foreign Trade Policy and para 2.8 of the 

HandBook of Procedures. In addition corrupt and/ or fraudulent practices were adopted in 

the import of above stated goods, including the goods imported in the name of M/s Davison 

Electronics and Ms J.S. Traders. Shri Ashwanii Dham was aware at all material times that 

the goods imported in the name of M/s B.V. Enterprises were proxy imports. He was also 

aware at all material times that the goods imported in the name of the above stated firms 

were grossly undervalued. As a Custom House Agent, he was required to ensure due 

compliance of Laws, Rules and Procedure and instead of compliance, he actively colluded 

in circumvention of the Rules by connivance with tax evaders. By his various acts of 

commission or omission, as aforesaid, and being concerned with the proxy import of said 

goods with intent to evade duty and circumvent the Law and Rules, which rendered the 

said goods liable to confiscation under Section I I 1(d) and Section 111(m) of the Customs 

Act, 1962, as aforesaid, Shri Ashwanii Dharn has rendered himself liable to penalty under 

Section 112(a) and Section 112(b) of the Customs Act, 1962, in relation to the said goods 

(details as per Anncxure A-1 to SCN). 

(b) 	Shri Ashwanii Dham, Director M/s Sai Dutta Clearing Agency (CHA 11/978) 

knew or had reason to believe, at all material times, that documents, declarations submitted 

under the bills of entry (details as per Anncxure A-I to SCN) were false or incorrect. 
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Despite being aware, Shri Ashwanii Dham knowingly and / or intentionally allowed use of 

such documents/declarations under the respective bills of entry (details as per Annexure 

A- I to SCN) to facilitate clearance of the said goods. Accordingly, Shri Ashwanii Dham, 

Director M/s Sai Duna Clearing Agency, has rendered himself liabl to penalty under 

Section 1 I 4AA of the Customs Act, 1962 in relation to the above stated goods. 

14. 	Accordingly. the Show Cause Notice dated 20.06.2012 was issued vide F.No. 

DRI/MZU/F/05/2009/10672 and Shri Harvinder Singh (partner of M/s Davison 

Electronics and proprietor of M/s J.S.Traders), Shri Kamal Kumar Awasthi 

(proprietor of M/s B.V Enterprises), Shri Vijay Kumar Choitramani (M/s Chee Lin 

Exports and M/s Cosmo flading) and Shri Ashwanii Dham (Director: M/s Sai Dutta 

Clearing Agency, CHA 11/978) were called upon to show cause to the Commissioner of 

Customs (Import), New Custom House, Ballard Estate, Mumbai-400038. 

F.No. S/26-Misc-692012 VB 
010 datid 28.02.2023 

14.1 	In respect of goods covered under the bill of entry no. 830272 

and 836874 dated 28.04.2008:- 

ated 24.03.2008 

(a) 	M/s Davison Electronics and its partner Shri Harvinder Singh were required to 

show cause as to: 

(i) why the value of the goods declared under the above bills of en 

rejected under the provisions of Section 14(1) of the Customs Act, IS  

provisions of Rule 12(1) of the Customs Valuation Rules. 2007; 

ry should not be 

2 read with the 

(ii) why the value of the goods under the above bills of entry for the purpose of 

Section 14 (1) of the Customs Act, 1962 read with Rule 3(1) of the C stoms Valuation 

Rules, 2007, should not be redetermined combinedly as Rs 50,95,012/-(Rupees Fifty 

Lakhs Ninety five Thousand Twelve Only) on the basis of the CIF value of Rs 

50,44,567/-as redetermined from the declarations filed by the overseas pplier with the 

Hong Kong authorities (details as per Annexure A-I to SCN); 	
II 

(iii) why differential duty amounting to Rs. 13,24,973/- leviable on he basis of the 

above stated value of Rs. 50,95,012/- (details as per Annexure A-2 to CN) which had 

not been paid due to collusion, wilful misstatement and suppression of jfact should not 

be demanded and recovered under the provisions of Section 28 of th Customs Act. 

1962, with interest under the provisions of Section 28 AB (28 AA from 08.04.2011) of 

the Customs Act. 1962; 

(iv) why the amount of Rs 12,98,037/- paid voluntarily by Shri Harvinder Singh 

during the investigation should not be appropriated against the above-staled differential 

duty leviable on the said goods (details as per Annexure A-2). 
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(v) why goods of the declared value of Rs. 8,69,290/- (redetermined CIF value of Rs 

50.44,567/-details as per annexure A-1 to SCN) should not be held liable for 

confiscation under Section 111(d) and Section 111(m) of the Customs Act. 1962 read 

with Section 11 of the Foreign Trade (Development & Regulation) Act, 1992 and 

further read with Rule 11, Rule 14(1) and 14(2) of the Foreign Trade (Regulations) 

Rules 1993; 

(vi) why penalty under Section 112 (a)/ Section 112 (b) or Section 114A, and Section 

114AA of the Customs Act, 1962 should not be imposed on them, in relation to the 

above goods. 

(b) Shri Vijay Kumar Choithramani was required to show cause as to why penalty 

under Section 112(a) and Section 114AA of the Customs Act, 1962 should not be imposed 

on him, in relation to the above goods. 

(c) Shri Ashwanii Dham was required to show cause as to why penalty under Section 

I12(a), Section 112(b) and Section I 14AA of the Customs Act. 1962 should not be 

imposed on himm, in relation to the above goods. 

14.2 	In respect of goods covered by the bill of entry no. 817121 dated 11.01.2008:- 

(a) 	M/s B.V. Enterprises, its proprietor Kamal Kumar .Anasthi and Shri 

Harvinder Singh were required to show cause as to: 

(i) why the value of the goods declared under the above bill of entry• should not be 

rejected under the provisions of Section 14(1) of the Customs Act, 1962 read with the 

provisions of Rule 12(1) of the Customs Valuation Rules 2007; 

(ii) why the value of the goods declared against the above bill of entry, for the 

purpose of Section 14(1) of the Customs Act, 1962 read with Rule 3(1) of the Customs 

Valuation Rules, 2007, should not be redetermined as Rs 1,21,41,201/- (Rupees One 

Crore Twenty One Lakhs Forty One Thousand Two Hundred One Only)( details as per 

annexure A-i to SCN) on the basis of the OF value of Rs 1,20,20,991/- as 

redetermined from the declaration filed by the overseas supplier with the Hong Kong 

authorities: 

(iii) why differential duty amounting to Rs 37,93,756/- leviable on the basis of the 

above stated value of Rs 1,21,41,2017 (details as per Annexure A-2 to SCN) which had 

not been paid due to collusion, wilful misstatement and suppression of fact should not 
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be demanded and recovered under the provisions of Section 28 

1962 with interest under the proivions of Section 28 AB (28 AA 

the Customs Act 1962: 

(iv) why the amount of Rs 36,93,32I/- paid voluntarily by Sh 

during the investigation should not be appropriated against the duty:  

(v) why the goods of the declared value of Rs 10,15,672/-(redeter  

Rs 1,20,20,991/- details as per Annexure A-I to SCN) should no 

confiscation under Section 111(d) and 111(m) of the Customs A 

Section 7 of the Foreign Trade (Development & Regulation) Act, 19 

2 (c) and 12 of the Foreign Trade (Regulations) Rules 1993, 

provisions of pars 2.12 of the Foreign Trade Policy and Para 2.8 o 

Procedures; 

the Customs Act, 

om 08 04.2011) of 

i Harvinder Singh 

o demanded; 

ined CIF value of 

be held liable for 

t, 1962 read with 

2, read with Rules 

further, read with 

the Hand Book of 

(vi) why penalty under Section 112 (a) / Section 112 (b) or Sectio 

114AA of the Customs Act, 1962 should not be imposed on then  

above said goods. 

(b) 	Shri Vijay Kumar Choithramani is required to show cause 

under Section 112(a) and Section 114AA of the Customs Act, 1962, shy  

on him, in relation to the above said goods. 

(c) 	Shri Ashwanii Dham is required to show cause as to why pet  

I12(a), Section 112(b) and Section 114AA of the Customs Act, 19 

imposed on him, in relation to the above goods. 

14.3 	In respect of the goods covered by the bill of entry no. 78243 

789175 dated 29.08.2007, 796245 dated 01.10.2007, 799664 dated 1 

dated 14.12.2007, 822319 dated 07.02.2008 and 825480 dated 25.02.20(  

(a) 	111/s J.S. Traders and its proprietor Shri Harvinder Sing]  

show cause as to:- 

(i) 	why the value of the goods declared under above hills of e 

rejected under the provisions of Section 14(1) of the Customs Act, 

provisions of Rule 12(1) of the Customs Valuation Rules, 2007; 

114A and Section 

, in relation to the 

as to why penalty 

uld not be imposed 

ally under Section 

2, should not be 

dated 26.07.2007, 

.10.2007, 811653 

were required to 

try should not be 

962, read with the 

(ii) why the value of the goods under the above bills of entry for the purpose of 

Section 14 (1) of the Customs Act, 1962 read with Rule 3(1) of the Customs Valuation 

Rules, 2007, should not be combinedly redetermined as Rs. 5,49,54.101/- (Rupees Five 
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Crores, Forty Nine Lakhs Fifty Four Thousand One Hundred One Only) on the basis of 

the CIF value of Rs 5,44.10,001/- (details as per Annexure A-1 to SCN) as 

redetermined from the declaration filed by the overseas supplier with the Hong Kong 

authorities; 

(iii) why differential duty amounting to Rs 1,71,64,211/- leviable on the basis of the 

above stated value of Rs. 5,49,54,101/- (details as per Annexure A-2 to KIND which 

had not been paid due to collusion, wilful misstatement and suppression of fact should 

not be demanded and recovered under the provisions of Section 28 of the Customs Act, 

1962, with interest under the provisions of Section 28 AB (28 AA from 08.04.2011) of 

the Customs Act I962; 

(iv) why amount of Rs 1,21,05,472/-paid voluntarily by Shri Harvinder Singh during 

the investigation should not be appropriated against the duty so demanded; 

(v) why the goods of the declared value of Rs 48,82,802/- CIF (redetermined CIF 

value of Rs 5,44,10,001/- (details as per Annexure A-1 to SCN) should not be held 

liable for confiscation under Section 111(d) and Section 111(m) of the Customs Act, 

1962 read with Section 11 of the Foreign Trude (Development & Regulation) Act 1992, 

read with Rule 11, Rule 14(l) and 14(2) of the Foreign Trade (Regulations) Rules, 

1993; 

(vi) why penalty under Section 112 (a)/Section 112 (b) or Section 114A and Section 

114AA of the Customs Act, 1962, should not be imposed on them in relation to the 

above goods. 

(b) Shri Vijay Kumar Choithramani was required to show cause as to why a penalty 

under Section 112(a) and Section 114AA of the Customs Act, 1962, should not be imposed 

on him, in relation to the above goods. 

(c) Shri Ashwanii Dham was required to show cause as to why penalty under Section 

112 (a), Section 112(b) and Section 114AA of the Customs Act, 1962, should not be 

imposed on him, in relation to the above goods. 

Noticees submissions 

15. 	Representatives of noticee-1, 2 & 3 appeared for PH on 24.11.2022. 

Representatives of noticee-1 & 2 submitted their written submissions dated 24.11.2022. In 

the said written submissions they also made reference to their earlier submissions dated 

24.07.2013. Representative of noticee-3 submitted their submission vide email dated 

25.11.2022 and also made reference to their early reply dated 09.10.2012. 
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15.1 	Noticee-1 submitted their submissions on the following points 

	

(i) 	Show Cause Notice is liable to be quashed and dropped in view of 

non-compliance of mandatory limitation as provided under Section 28(9)(b) of the 

Customs Act, 1962:- 

a. This Hon'ble Court in the matter of Nelco Limited Vs Union of India 2002 (144) 

ELT 56 (Bom) has categorically held that in the re-adjudication proceedings the parties 

are put to the status of original date of show cause notice and the aid proposition of 

law has been upheld by the Hontble Supreme Court of India in 2002 (144) ELT A104 

(SC).Further, reliance placed on J. Sheik Parith Vs Commissioner of Customs 

(Seaport-Exports), Chennai [2020 (374) ELT 15 (Mad)J. 

b. The Noticee submits that in construing the provisions wherever t is possible to do 

so the court has very categorically held that it means that if in the or inary course it is 

possible to determine the amount of duty within specified time it should be so 

done.Reliance placed on Slddhi Vinayak Syntex Pvt. Ltd Vs Uni of India (2017 

(352) ELT 455j. 

c. The Noticee submits that in the present matter no reason has been given for not 

completing the adjudication proceeding within the timeline of one year and it goes to 

the root of matter and amounts to violation of principle of natural justice. 

d. The Noticee submits that the Show Cause Notice has become stale because of 

expiry of limitation envisaged under Section 28(9) (b) of the Customs ct and there is a 

violation of Principle of Natural Justice. Reliance placed upon Harkaran Dass Vedpal 

Vs Union of India [2019 (368) ELT 546 (P&14)1 

(ii) Assessment made by 'Proper Officer' not challenged by the revenue 

a. 	The value of the goods declared under the Bills of Entry were nottiaccepted by the 

proper officer and the CIF value as declared were in all cases assessed at a higher value 

than the declared by the proper officer and the same has been admitted in the show 

cause notice itself. This assessment order under Section 17 was arrived at after proper 

examination and inquiries by the proper officer and the same has not ben challenged. 

Such determination by the proper officer is a quasi judicial order. The said loading has 

attended finality as it was not challenged by the revenue. Reliance plac3ed upon Venus 

Enterprises 2007 (209) ELT A61 (SC). 
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b. 	It is submitted the reloading of value is in direct violation of the Apex Court's 

decision in the case of Mohan Meakin Ltd - 2000 (115) ELT 3 (S.C) relied upon by 

the Tribunal Lord Shiva Overseas - 2005 (181) ELT 213 (T) and Hitashi Fine Craft 

Industries Ltd - 2002 (216) ELT 435 (T). 

	

(iii) 	Appropriation of amount paid by Shri Harvinder Singh 

a. It is submitted that the proposition to appropriate the amounts paid by Shri. 

Harvinder Singh, in the name of the IEC holders' BoEs, viz M/s Davison Electronics, 

and M/s. B.V Enterprises, 'to avoid DRI harassment towards the duty differential is not 

permitted in law as Shri Harvinder Singh is not liable to pay any duty under the 

Customs Act, 1962. Reliance is placed on Biren Shan 1994 (72) ELT 660. 

b. In the case of Brij Mohan Sood - 2007 (217) ELT 570 the Ld. SDR submission to 

the effect, - 

"4 	 /n the present case as Bill of Entry filed by the Appellant he has to be 

considered as importer and any "behind the scene" agreement by him with the other 

person will not covert the other person as the importer 

5. We agree with the above contention of the Ld DR, the financier of the goods or 

the owners of the same do not become importers and any liability which may arise 

would fall upon the person who has filed the Bill of Entry for clearance of goods 

and in whose name the goods have been imported...." 

c. As also in the case of Adani Exports - 2006 (199) ELT 613, Hon'ble CESTAT 

held that "there is no provision of a deemed importer" in the Customs Act, 1962. An 

importer is one who imports the goods and is covered by the definition of 'importer' 

given in Section 2(26). Appeal against this was dismissed by Hon'ble Karnataka High 

Court. 

	

(iv) 	Penalty under Section 114A of Customs Act, 1962, on Shri Harvinder Singh 

	

a. 	It is well settled that penalty under Section 114A can be imposed on the importer. 

The importer in respect of the BoEs filed by the said two entities cannot be Shri 

Harvinder Singh since there is no provision of identifying the 'Real Importer' under the 

Customs Act, 1962. Also It is submitted that no penalty can be imposed on Shri 

Harvinder Singh under Section 114A as he is not the importer in the case of BoEs of 

M/s Davison and M/s B.V Enterprises and similarly as there is no mis-declarations of 
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the values of the goods imported on 7 BoEs of M/s IS Traders. lance was placed 

on, 

Dhirubhai N. Sheth V/S CC - 1995 (75) ELT 694 (T) 

Ashwin Doshi Vs. CC-2004 (173) ELT 488 (T) 

(iii) LB Trading Corporation V/s U01 - 1990 (45) ELT 9 (Mad) 

(iv) Chaudhary International Vis CCE - 1999 (109) ELT 371 (T) ( aintained in 2002 

(145) ELT A253 (SC)) 

(v) Bimal Kumar Mehra V/s CCF-2011 (27) ELT 280 (T) 

b. Duty can be demanded only from a person who is liable to du i.e. an importer, 

more than one importer is not envisaged under Section 28 of the Customs Act for 

recovery of duty. Since Shri Harvinder Singh cannot be determined to be the importer 

for BOE's filed by M/s Davison Electronics and M/s B.V Enterprises, he cannot be 

placed in the shoes of an importer for the said imports. Reliance was placed in the case 

of Jupitor Exports 2001(131) ELT 147 (T) pars 7. This decision of the Tribunal has 

been maintained in the Bombay Iligh Court 2007 (213) ELT 641. Therefore, it was 

binding on the Hon'ble Adjudicator and nobody other than M/s B.V Enterprises and 

M/s Davison Electronics could be imposed a penalty under Section 14A on imports 

made on Bills of Entry filed by them. 

c. Demand can be made from the Partnership Firm only, in whos 

has been filed. Under the tax laws, Partnership has a different i 

name the BoEs 

entity from the 

partners. Though a Partnership has no corporate personality it has a personality 

(identity) distinct from the partners of the firm. Reliance was placed on Nityanand 

Nirmal - I999 (109) ELT 522 (T) wherein it has been held in a Central xcise case that, 

Show Cause Notice issued to an individual without indicating his status as partner of 

firm nor any notice served on partnership firm, demand not sustainable since it can be 

raised against the firm and not against partners. 

(iv) Valuation of goods 

a. 	The Noticee submits that the revenue has failed to appreciate 

Declaration is not reliable on the grounds as it was specifically submit 

Officers have only shown the copies of the Hong Kong declarations d 

of investigation to the deponent of the statements, even though they h 

that the Trade 

ed that the DRI 

ring the course 

d the originals 
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with them. Therefore Revenue's sole reliance to enhance value on the basis of 

photocopies and not bringing the original on record cannot be a cause to enhance values 

and reliance is placed on the decision of Tiato Watch Manufacturing Indus-2004 (173) 

ELT 17 (T). Reliance made on the photocopies of documents shown to the deponents 

cannot be made, as held in the case of Shobha Rani - 2007 (212) ELT 458 (SC). 

b. It is submitted that the Hong Kong Trade Declarations cannot be relied upon also 

on the grounds of the analysis made in detail in the earlier written submissions dated 

24.07.2013, that the invoices and the documents viz. Bill of Lading etc. in the case of 

Mis Davison Electronics have been made from China and supplied on an invoice of 

Mis Guangdong Gui Han, C.P.O Box 166, Dong North Road, Xinthi District, Jiangmcn 

City Guangdong, China and the Bills of Lading (RUD page 16 & 44) the shipper is 

shown as M/s Guangdong Gui Han. The Bill of Lading. an internationally recognised 

document showing the ownership of the shipper abroad, does not relate to the two Hong 

Kong based suppliers i.e M/s. Chee Lin Exports and Mis Casmo Trading Company, 

who have alleged to have under invoiced the goods. 

c. It is settled law that even if the invoice is to be set aside and transaction value 

depicted therein not accepted goods have to be valued as per the Valuation Rules and in 

this case the NIDB data would be applicable to uphold the value of 6.5 USD as 

declared in this BoE and other BOE of similar/like goods. 

(v) Statements of Slid Harvinder Singh Cannot be relied upon 

a. 	The statements of Shri Harvinder Singh as recorded are not reliable and 

corroborated in any fashion and thus cannot be relied for the reasons that the same have 

been retracted, noticee has never admitted to have paid anybody in cash. 

(vi) Re-determination of RSP 

a. 	It is submitted that re-determination of RSP as proposed cannot be upheld as 

there was no provision under Section 3 of the Customs Tariff Act, empowering any 

authority to differ with the deemed valuation and re-determine the RSP. Reliance was 

placed in the case of ABB Ltd - 2011 (272) ELT 706 (T). 

(vii) No liability for any violation under Section 111(d) of the Customs Act,1962 

a. 	It is submitted that the act of Shri Harvinder Singh and others in having agreed to 

associate with the IEC holders to import the goods will ipso facto not call for any 
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liability on them for the said acts.Rcliance placed on Carmel Expo 

(276) ELT 505 (Ker). 

& Imports-2012 

  

b. 	Therefore in view of the findings of the Division Bench, there clan be no cause or 

to visit any person with any liability for any violation under Sect on 111(d) or the 

Customs Act, 1962. 

(viii) Ike SCN reliance on the statements cannot be upheld 

a. without examining the said deponents whose statements have been relied as 

witnesses in the impugned show cause notice, without examining tbcm 	as stipulated 

under Section 1386( I )(b) read with Section 138B(2) cannot be upheld 

b. The entire finding and reliance on the statements is bad in law as it does not 

consider the directive of the Apex Court in the case of KI Pavunni - 1997 (90) ELT 

245 (SC). 

(ix) 	No Corroboration of the alleged payments differential amount to supplier 

a. 	In the present case the alleged admissions of under-valuations are being disputed 

and are being contested. There is no corroboration of the alleged payments of the exact 

differential amounts said to have been made to supplier in Hong Kong It is settled law 

that mere admission or payment towards alleged short payments of duty does not 

constitute and establish a case. Revenue has to make out a case for undel r valuation with 

evidence of the extent of under valuation. Reliance is placed on 200 (232) ELT 622 

(T-LB) Bosh Chassis System India Ltd., and CC V/S South India Tel ision (P) Ltd -

2007 (214) ELT 3 (SC). 

(x) 	Confiscation cannot be ordered as goods are not under seizure 

a. 	Since no goods are under seizure the confiscation cannot be ordered is settled law. 

In this view when confiscation cannot be pursued to its logical end of ordering 

confiscation and has to be aborted or abandoned penal liabilities cannix be upheld as 

held in the case of Haniff Shabbir Bros - 1997 (96) ELT 27 (Mad). Reading of pan 3 

and 6 of this decision would lead to a conclusion that liability to penalty would not 

arise as held by CBEC and the Hon'ble Division Bench which cannot 

has to be abandoned for whatever reasons. 

pursued and 
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(xi) No Penalty can be imposed under Section 114AA of Customs Act,1962 

a. 	Reliance placed on the 27th Report of the Parliamentary Committee and the 

comments of the Finance Ministry on the proposed introduction of Section I I4AA of 

the Customs Act, 1962, to submit that this is not a case of any Export Incentive Scheme 

Fraud. Therefore, no penalty can be imposed under said Section 114AA on any person 

in this case. Ministry's interpretation would prevail even if interpretation of law may be 

otherwise, as it is well settled CBEC instructions are binding on Revenue and Revenue 

cannot be heard to plead otherwise. Ministry being higher in hierarchy to CBEC their 

interpretation would be thus binding on the department. This submission has been 

ignored by the Respondent and therefore the impugned order deserves to be quashed 

and set aside. 

	

15.2 	Representative of Shri Kamal Kumar Awasthi (Noticee-2). submitted his 

arguments same as submitted for Shri Harvinder Singh (Noticee-1) except following 

points:- 

	

(1) 	Penalty under Section 112 of Customs Act, 1962 

a. The goods were neither seized nor available for confiscation. Therefore the 

proposal for confiscation has to be aborted as it cannot be pursued. When confiscation 

cannot be pursued for any reason the penalty under Section 112 cannot be upheld and 

reliance was placed on the case of Hanif Shabbir Brothers - 1999 (96) ELT 27 (Mad) 

para 6 and in the case of CC Vs Finesse Creation -2009 (248) ELT 122 (Born) upheld 

by the Supreme Court in 2010 The goods were neither seized nor available for 

confiscation. Therefore the proposal for confiscation has to be aborted as it cannot be 

pursued. 

b. There is no case for penalty under section 112 (a) and/or (b) of the Customs Act. 

1962 as the goods are not liable to confiscation under Section 111 (d) and (m) of the 

Customs Act, 1962. 

	

(ii) 	Penalty under Section 114A / 114AA of Customs Act, 1962 

	

a. 	Since all declarations have been made as per the documents of imports as made 

available by the Foreign Supplier there can be no case to call for any knowing and 

deliberate mis-declaration on part of the notice to call for penalty under Section 114A 

and/or Section 114AA, when it is the case of the Department itself that JEC holder were 

non-existent or non-operative at the given addresses and in the facts of this case the 
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Show Cause Notice accepts that the IED holder viz M/s. B.V. Enterprises whose 

Proprietor has been questioned was in existence but was not aware of the negotiations. 

(iii) 	Reliance on statements 

a. The alleged statement do not establish any payments to any erson in India or 

abroad in connection with the impugned imports in this case by e importer. The 

statements contrary to the above fact have been recorded at the behest and dictates of 

l
the officers and they arc not factually correct or and corroborated. Any statement before 

being accepted as admission of a fact has to be examined to ascertain what is its 

imports and then to determine what weight should be attached to the same. The Apex 

Court in Nagubai Animal and Others Vs V.B. Shama Rao & Ors - IR 1956 SC 593 

had ruled that 'an admission is not conclusive as to the truth of ti e matters stated 

therein. It is only a piece of evidence, the weight to be attached o which matters 

depend on the circumstances under which it is made." 

b. The Hon'ble Supreme Court of India in the case of Sitaram ao Vs State of 

Jharkhand - (2207) 12 SCC 630 have pithily encapsulated the idea o "corroborative" 

evidence, in the following words: 

34. The word 'corroboration means not mere evidence tendering o confirm other 

evidence. - (1972) 3 ALL ER 10.16, Low.! Morris said: 

The purpose of corroboration is not to give validity or credence to evidence which 

is deficient or suspect of incredible but only to confirm and suppoi that which as 

evidence is sufficient and satisfactory and credible. and corroborative evidence will 

only fill its role if it itself is completely credible 	 

There can be. therefore, no "corroboration" of evidence, which is itself unworthy of 

credence." 

	

15.3 	Representative of noticee-3, argued on the following points:- 

	

(i) 	Penalty under Section I I 2(a), Section 112(b) and Section I I4AA of Customs Act 

a. 	An order of remand for a de novo adjudication by the Hon'ble Tribunal will not 

deprive him of the setting aside penalty under Section 112(b) and 1 114AA of the 

Customs Act, 1962 in entirety and imposition of no penalty as regarc$ to clearances 

made in respect of M/s. Davison Electronics and Ws. J.S.Traders in efrstwhile Order 

dated 14-10- 2013 (Para 46(1), 46(i) and 46(1) of the Order dated 24-6-2 131 passed by 

your Honour's predecessor. In this regard, reliance is placed on th judgements/ 

decisions as follows: 
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Banshi Dhar Lachhman Prasad & Anr-1978 (2) E.LT. (J 385) (S.C.) 

SPL Industries Limited-2003(159) ELT 720(T) 
Gautam Diagnostic Centre-2003(159) ELT 67891 

b. The entire case is based on declarations of FOB value said to be made to Hong 

Kong Customs by the supplier in Hong Kong. It is relevant to note that said declaration 

bears an endorsement "restricted" and said documents were procured by the investing 

agency, which was not available at the time of clearance work (with Noticee). In other 

words, only after investigations and after procurement of restricted documents such as 

declarations, an allegation of undervaluation was made. It is relevant to note that 

Noticee was not aware about the FOB declarations made at Hong Kong and in the 

absence of knowledge of alleged undervaluation proposal to impose penalty on the 
Noticce is not sustainable. 

c. In the impugned proceedings, an allegation was made that interest in the imported 

goods was shown by persons other than IEC holder. It is relevant to note that the 

statement of' IEC holder, was recorded during investigations and they were found very 

much in existence. The Noticee submits that in the matter of PROPRIETOR. CARMEL 

EXPORTS & IMPORTS reported in 2012 (276) ELT, 505 (Ker), it was held that IEC 

Code holder can import goods in normal course of business on strength of contract 

either with consumer or trader who eventually sells imported goods to consumers and 

such transaction is neither illegal nor prohibited by law i.e. Sections 2(e) and 7 of 

Foreign Trade (Development and Regulation) Act, 1992. The Noticee submits that 

Hon'ble High Court in the aforementioned matter accepted and acknowledged the 

practice of import of goods by IEC holders based on the financing done by 
financiers/operators. 

Discussion & Findings 

The present SCN was issued to the following noticees: 

Noticee-1: Shri Harvinder Singh (Partner, Ws Davison Electronics & Proprietor M/s J.S. 

Traders) 

Noticee-2: Ski Kamal Kumar Awasthi (Proprietor. M/s B.V. Enterprises) 

Noticee-3: Ski Ashwanii Dham (Director, CHA firm, M/s Sai Dutta Clearing Agency 

Pvt. Ltd.(CHA 11/978)) 

Noticee-4: Shri Vijay Kumar Choithramani (Owner of Mis Chee Lin Exports & M/s 

Cosmo Trading at Hong Kong) 

16. 	The present Show Cause Notice dated 20.06.2012 was adjudicated in the first 

round vide 010 No. 136/2013/CAC/CC(I)/AB/Gr.VB dated 14.10.2013 issued vide F.No. 

5i26-Misc-65/2012 VB. Noticees- I. 2 & 3 preferred an appeal before the Hon'ble 

CESTAT against the said 010 whereas Noticee-4 did not prefer appeal against the said 

OIO. Hon'blc CESTAT, Mumbai vide Order No. A/880-887/14/CSTB/C-1 dated 

03.06.2014 remanded back the matter to the Adjudicating Authority with the direction to 

decide the issue first from whom the duty is to be demanded and thereafter, if required 

impose penalties. Since, Shri Vijay Kumar Choithramani (Noticee-4), had not preferred an 
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appeal against the said Order in Original dated 14.10.2013, therefore, the 010 dated 

14.10.2013 pertaining to Shri Vijay Kumar Choithramani (total penalty of Rs. 17 lakhs 

imposed under section 112(a) of the Act ) has attained finality. So, only rloticees 1,2 and 3 

are present before me in this second round of adjudication of the said SC 

17. 	To understand the dispute, let us go through the charge para f the SCN dated 

20.06.2012 in case of one of the firms: 

In respect of goods covered under the bill of entry no. 830272 dated 24.012008 

and 836874 dated 28.04.2008, Alls Davison Electronics and its partner Shri 

Harvinder Singh were required to show cause as to: 

why the value of the goods declared under the above bills of catty should 

not be rejected under the provisions of Section 14(1) of the Customs Act, 1962 

read with the provisions of Rule 12(1) of the Customs Valuation Rules. 2007; 

(ii) why the value of the goods under the above bills of entr for the purpose 

of Section 14 (I) of the Customs Act, 1962 read with Rule 3(1 of the Customs 

Valuation Rules, 2007, should not be redetermined co binedly as Rs 

50,95,0124(Rupees Fifty Lakhs Ninety five Thousand Twelve Onl ) on the basis of 

the CIF value of Rs 50.44.567/-as redetermined from the declara ions filed by the 

overseas supplier with the Hong Kong authorities (details as per )A nnexure A-1 to 

SCN); 

(iii) why differential duty amounting to Rs. 13,24.973/- leviable on the basis of 

the above stared value of Rs. 50,95,012/- (details as per Annex re A-2 to SCN) 

which had not been paid due to collusion, wilful misstatement an suppression of 

fact should not he demanded and recovered under the provisions of Section 28 of 

the Customs Act. 1962. with interest under the provisions of Seth 28 AB (28 AA 

from 08.04.2011) of the Customs Act 1962; 

(iv) why the amount of Rs 12,98.037/- paid voluntarily by}Shri Harvinder 

Singh during the investigation should not be appropriate against the 

above-stated differential duty leviable on the said goods (details qs per Annexure 

A-2). 

(v) why goods of the declared value of Rs. 8,69,290/- (redetertt1ined CIF value 

of Rs 50.44.567/-details as per annerure A-1 to SCN) should not b I  held liable for 

confiscation under Section 111(d) and Section 111(m) of the Cus oms Act, 1962 

read with Section 11 of the Foreign Trade (Development & Regul ion) Act, 1992 
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and further read with Rule 11. Rule 1E1 and 140.) of the Foreign Trade 

(Regulations) Rules 1993: 

(w) 	why penalty under Section 112 (a)/ Section 112 (h) or Section 114,4, and 

Section 114AA of the Customs Act 1962 should not be imposed on them, in 

relation to the above goods. 

(h) 	Shri Vijay Kumar Choithramani was required to show cause as to why 

penalty under Section 112(a) and Section 114AA of the Customs Act. 1962 should 

not be imposed on him. in relation to the above goods. 

(c) 	Shri Ashwanii Dham was required to show cause as to why penalty under 

Section 112(a), Section 112(h) and Section 114A.4 of the Customs Act, 1962 

should not he imposed on himm. in relation to the above goods. 

	

18. 	Against the above charge. the order portion of 010 dated 14.10.2013 read as: 

"In respect of goods covered by bills of entry no. 830272 dated 24.03.2008 and 

836874 dated 28.04.2008, M/s. Davison Electronics. 

(iii) I confirm the differential duty amounting to Rs.13,24,9734 leviable on the 

basis of the above stated value of Rs.50.95,012/- 1 details as per annexure A - 2 

J which had not been paid, should not be demanded and recovered under 

section 28 of the Customs Act, 1962, with interest under the provisions of 

section 28AB (28AA wef 08,04.2011) of the Customs Act, 1962; 

(iv) I appropriate an amount of Rs.12,98,037/- paid voluntarily by Shri 

Harvinder Singh, during investigation against the above stated differential duty 

leviable on the said goods [ details as per annexure A - 2 to the show cause 

notice ];" (empasis supplied) 

	

19. 	The Order portion in respect of imports in the name of other two importer firms 

B.V. Enterprises and Nils. J.S.Traders . It can be seen that at the start of the order 

portion after the bills of entry numbers, the name of the importer firm is mentioned. So it is 

obvious that the demand and recovery of duty was also from the importer firms. But the 

confusion in the minds of Elon %le Tribunal may have been created by the fact that in the 

appropriation pars in the 010, the name of Harvinder Singh and not the importer firms was 

mentioned. 
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20. The Hon'ble Tribunal in its order dated 03.06.2014 at pare t records that "the 

learned counsel for the appellants drew our attention to the operative part of the impugned 

order wherein duty has been demanded but from whom the duty is demnded has not been 

mentioned. The learned counsel contends that when it is not clear fr4n whom duty has 

been demanded. Therefore, the amount deposited by Shri Amarjeet Si gh Mago, during 

investigation, cannot be appropriated." This was a common order in a bunch of 15 related 

appeals in which the role of Amarject Singh Mago was identical to Harvinder Singh in the 

present case. Thereafter the Hon'ble Tribunal ordered that the impugned order is set aside 

and the appeals are allowed by way of remand to the adjudicating authority to decide the 

issue first, from whom the duties to he demanded and thereafter if retuired impose the 

penalties. The adjudicating authority was further directed to adjudicate the matter afresh 

within 90 days after giving reasonable opportunity to the appellants to present their case. 

The grounds on which the confiscation of goods was upheld in the earlier 0I0 dated 

14.10.2013 were not examined or commented upon by the Hon'ble Tribunal. 

21. Personal hearings have been duly conducted with all the notices. I have gone 

through the said Show Cause Notice, case records and replies/submissions of all the 

noticees made during the personal hearings. The said SCN issued by ADG, DR.I Mumbai 

Zonal Unit alleges undervaluation of electronic goods imported at MumbEifi port covered by 

10 Bills of Entry of the period July 2007 to April 2008 by 3 firms and the mastermind, Sh. 

Harvinder Singh. I find that the following issues arise for determination in this 

adjudication: 

i. Rejection of declared value of the goods imported by M/s Day 

M/s B.V. Enterprises and M/s J.S. Traders and their redetermination. 

ii. Evidentiary value of statements made before DRI. 

son Electronics, 

iii. Whether the present SCN dated 20.06.2012 is hit by the mandatory time 

limitation clause of Section 28(9) of the Act brought into force vide amendment in law 

effective from 29.03.2018? 

iv. To decide from whom the demand /recovery of customs duty has 

accordingly appropriation of the amount of Rs. 1,70,96,830/- deposited. 

v. Confiscation of goods. 

to be made and 

vi. Penalty under sections 112(a), I12(b), Section 114A and Section 

persons and firms involved. 

114AA on the 
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Now let me take up the issues one by one. 

	

22. 	Whether the declared value of the goods imported by M/s Davison 

Electronics, M/s B.V. Enterprises and M/s J.S. Traders is liable for rejection 

and redetermination as proposed in SCN? 

	

22.1 	As per SCN, intelligence developed by DRI MZU indicated that certain 

consignments of electronic goods imported from Hong Kong were heavily under invoiced 

and that importing firms were not in existence and / or were not in operation at the 

declared addresses. Searches were carried out at various places and statements were 

recorded. Enquiries from the Consulate General of India at Hong Kong resulted in 

procurement of Hong Kong Trade Declarations of the same consignments which showed 

almost 10 times higher value. After corroborating the overseas data through voluntary 

statements under section 108, A case of gross under-valuation was established against the 

importer finns and their owners. It was revealed that a conspiracy was hatched by Shri 

Harvinder Singh (partner: M/s Davison Electronics and proprietor: M/s J.S. Traders), Shri 

Vijay Kumar Choithramani ( M/s Chcc Lin Exports and M/s Cosmo Trading, both in Hong 

Kong), Shri Ashwanii Dham (Director, M/s Sai Dutta Clearing Agency. CHA 11.1978) and 

Shri Kamal Kumar Awasthi ( proprietor: Mis B.V. Enterprises) for this purpose. Harvinder 

Singh was the mastermind of the fraud and DRI's SCN called him as the actual importer, 

controller and conspirator. However, no conclusion of non-existent importer finns was 

drawn in the SCN thereby implying that DRI found the all the three importer firms in 

existence at their addresses . Accepting the undervaluation and evasion of customs duty, 

voluntary payments of customs duty were made in the name of the three importer firms 

	

22.2 	I find that goods such as front panel & remote control for car vcd MP3 players 

(JVC / Sony / Pioneer), etc were imported by firms namely Mis Davison Electronics, M/s 

J.S. Traders and Mis B.V. Enterprises as detailed in above mentioned table-1. 

	

22.3 	1 find that Shri Harvinder Singh in his statement dated 1211.2009, recorded u/s 

108 of Customs Act, 1962, has admitted undervaluation(ahnost 10 times) in the 

electronic goods imported from the suppliers, M/s Cosmo Trading Co., and Mis Chee Lin 

Exports. He has accepted that invoices of lower value prepared by Mr. Kumar for the 

consignments were sent to him by fax/courier. These parallel false invoices with highly 

reduced values were submitted to the Customs Authorities. Undervaluation had taken place 

in the consignments imported in the name of firms i.e. M/s Davison Electronics, M/s J.S. 

Traders and Mis B.V. Enterprises. 
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22.4 	I find that a reference was made to the Consul General of India, Hong Kong, to 

cause enquiries with Hong Kong Customs and forward the export dec arations submitted 

by the suppliers before the Customs authorities in Hong Kong, in rcipect of the goods 

imported in the name of firms i.e. M/s Davison Electronics, M/s J.S. Traders and M/s B.V. 

Enterprises. In response. trade declarations filed before the Hong Kong Customs by the 

exporters M/s Chee Lin Exports and M/s Cosmo Trading Co., duly certified by the Senior 

Trade Control Officer of the Customs and Central Excise Department, Hong Kong, were 

forwarded. 

h iv  22.5 	I find that the values declared by the overseas suppliers in t e respective trade 

declarations filed by them before the Hong Kong Customs authorities ere much higher 

than the values of the same goods mentioned in the invoices submitted by the Indian 

importers before the Indian Customs for the respective bills of entry. 

22.6 	Noticce- I & 2 have argued that the Trade Declaration is not reliable on the 

grounds as DRI Officers have only shown photocopies of the Hong Kong declarations 

during the course of investigation to the deponent even though they had he originals with 

them. On this point, the Noticees relied upon the case laws o 	Taito Watch 

Manufacturing' and Shobha Rani'. They also questioned the reliability f the Hong Kong 

Trade Declarations on the ground that shipper names are different. In th Bills of Lading 

pertaining to M/s Davison Electronics, the shipper name is shown as M/s}  Guangdong Gui 

Han, whereas the shipper names in the Hong Kong Trade Declaration are shown as M/s. 

Chee Lin Exports and M/s Casmo Trading Company. They also submitted that 

  

re-determination of RSP was invalid as there was no provision under Section 3 of the 

Customs Tariff Act, empowering any authority to differ with the deemed valuation and 

re-determine the RSP. On this point , they relied upon ABB Ltd'°. Further they argued that 

redetermination of value has not been done as per the Valuation Rules. 

22.7 	I find that in Taito Watch Manufacturing (supra) , no statemer t of noticee was 

recorded and the export declaration was without the signature of any Customs officials, and 

without any Customs seal. However, in the present case, statement o 

recorded on 31.01.2012 u/s 108 of Customs Act, 1962 wherein he stated t 

noticee-1 was 

at " I have now 

  

been shown the original certificate dated 23.02.2011 of Mn Kwok H n, Government 

Counsel, International Law Division of the Department of Justice of the Hongkong Special 

Administrative Region of the People's Republic of China with 10 trade declarations. On 

scrutiny. I find that these trade declarations pertain to electronic goo s sent by the 

overseas suppliers namely M/s Chee Lin Exports / M/s Cosmo Trading Co in the name of 

MIs Davison Electronics. M/s 8.V Enterprises and M/s J.S. Traders (Le above bills of 

`Tait() Watch Manufacturing Inds.-2004 (173) ELT 17 (T) 
▪ Shobha Rani- 2007 (212) ELT 458 (SC) 
1°  AM Ltd - 2011 (272) ELT 706 (T) 
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entry shown to tnel. Noticee-1 also signed those trade declarations on the same day. 

Further, he was also shown a chart having details from the bills of entry of the 

above-mentioned importers and the trade declaration submitted at Hong Kong Customs. 

After seeing the chart and trade declarations, he admitted that Customs duty on the value of 

Rs 6,52.44,422/- had not been paid. He further stated that he had paid an amount of Rs. 

1,70.96,830/- towards the differential duty payable and if there be any further balance, he 

would pay the same also. In the present case, these trade declarations are bearing the seal 

and signatures of the Customs Officials at Hong Kong Customs. A sample scanned copy of 

the same is shown below. 
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1. 1 7 

• 
S. 7 CARTON CONTAINING 1E00.000 NO. 

COMPONENTS FOR CAR VIRRII7WAR VCO 
PLANER. REMOTE CONTROL (INFRA - RED RAYS) 
valued at 5)6.561.80 

6. 7 CAR'IttN CONTAINING 1.360.0410 NO. 
COMPONIThITS FOR CAR STRAW). REMOTE 
CONTROL. (INFRA - RED RAYS) velum( at 526.605.50 

to ladle 

(5) All of the above Is stated to the bets of ray knowledge and 

16 • 

Data(. 2160 I GOI I 
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22.8 	I find that the above-depicted sample trade declaration ( RUD Ir. 33 to SCN) has 

been provided by the Trade Controls Officer, Customs & Excise Department of Hong 

Kong. 1 find that each document has been signed by the Hong Kong Cus oms Authorities. I 

find that the trade declarations are having information with regard to the number of cartons 

with total weight for each individual product with their value. In addition to that they have 

the name and address of exporter, port of discharge, consignee name and address, bills of 

lading no. and container number. I find that when bills of lading nurriber and container 

number mentioned in the trade declarations at Hong Kong are tallying with the bills of 

entry filed in India, It has to be inferred that the details submitted bit the Hong Kong 

Customs and Excise department are only with regard to declarations submitted at Indian 

Customs by the above mentioned importers in respect of above-mention bills of entry. 

22.9 	1 find that noticee-1&2 have relied upon Shobha Rani (supra) to argue that 

secondary evidence(photocopy) cannot be admitted without non-prod 

being first accounted for in such a manner as to bring it within one 

provided for in Section 65 of the Indian Evidence Act, 1872. The noticee 

ction of original 

r other of cases 

in their recorded 

  

statements have admitted to having been shown the original Hong Trade Declarations 

establishing undervaluation of goods and Harvinder Singh's signature appears on the pages 

of the said documents as proof of having seen the original.Therefore, tkie reliance upon 

Shobha Rani is misplaced. 

22.10 I find that the CIF value declared at Indian Customs in respect of 

above-mentioned bills of entry (details as per above mentioned table-1) w very much less 

than the FOB value mentioned in the trade decorations submitted at Hong Kong Customs. 

The said comparison is detailed below: 

Table-15 

Sr. 

No. 

Name of the 

importer (M/s) 

Bill of 

Entry No. 

/ Date 

Declared 

CIF 

Value 

(Rs.) 

FOB 

Value 

Declared 

(HKD) 

I Davison 

Electronics 

830272/24. 

03.08 

363431 368004 

2 Davison 

Electronics 

836874/28. 

04.08 

505859 I 	593697 

3 B.V. Enterprises 817121/11. 1015672 2322927 
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01.08 

4 J.S. Traders 782434/26. 709755 1733098 

07.07 

5 J.S. Traders 789175/29. 645759 1463904 

08.07 

6 J.S. Traders 796245/01. 661826 1501469 

10.07 

" J.S. Traders 799664/18. 855268 1904916 

10.07 

8 J.S. Traders 811653/14. 820830 1956171 

12.07 

9 .I.S. Traders 82231907. 451341 379626 

02.08 

10 J.S. Traders 825480/25. 738023 1447056 

02.08 

	

22.11 	From the trade declarations it is very much clear that the said importing firms 

grossly undervalued the goods before the Indian Customs . Since the values in the trade 

declarations were on FOB basis, the concerned shipping agents were requested to furnish 

the details of the freight charges paid in respect to the said goods. The said details are 

tabulated in the above mentioned table-7. 

	

22.12 	I find that the declared Retail Sales Price (RSP) for the purpose of levy of 

additional customs duty(CVD) in respect of goods imported vide bill of entry no. 822319 

dated 07.02.2008, filed in the name of M/s J.S. Traders, was also misdeclared. Scrutiny of 

the above bill of entry revealed that to arrive at the RSP as declared, loading of about 149% 

(2,49 times of the value) was made in the import value i.e. the value declared in the 

respective bill of entry. As the import value in the respective said bill of entry was 

misdeclared hence the RSP determined by loading therein was also vitiated. Accordingly, 

taking into consideration the percentage of loading, the revised RSP of the said goods was 

determined. The details of the same arc as per table-13 above. Noticee- I relied on ABB 

Ltd(supra) to argue that machinery to determine RSP for CVD purpose was absent under 

Section 3 of Customs Tariff Act, 1975 and therefore redetermination of RSP in the present 

case is invalid. On this point, I find that the Hon'ble CESTAT, Mumbai departed from this 
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ruling in Sushi! Agarwal" by holding that even if machinery provision is not explicitly 

provided, there is no bar in adopting a reasonable provision to make the law operational . 

The Statute has to be construed in a manner to make machinery workable. Therefore, ABB 

Ltd does not help the noticees' case. 

22.13 	1 find that CIF value was arrived after considering freight given by the shipping 

lines and insurance at normal rate i.e. 1.125%. Bill of Entry wise detailed calculation of 

re-determined value and differential duty in respect of above mentioned importing firms are 

as per Annexurc A-1 and Anncxure A-2 of SCN. Bill of Entry wise Beta s of redetermined 

value and differential duty are as under:- 

Table-16 

Sr. 

No. 

Name of the 

Importer 

Bill of Entry No. / 

Date 

Re-determined 

Assessable 

Value (Rs.) 

Differential 

Duty (Rs.) 

1 Davison Electronics 830272 / 24.03.08 1937818 494129 

2 Davison Electronics 836874 / 28.04.08 3157194 830844 

3 B.V. Enterprises 817121 / 11.01.08 12141201 3793756 

4 J.S. Traders 782434 / 26.07.07 9325267 2938113 

5 J.S. Traders 789175 / 29.08.07 7818946 2446510 

6 1.S. Traders 796245 / 01.10.07 7941236 2482255 

7 J.S. Traders 799664 / 18.10.07 10063375 
1 
, 	3139874 

8 J.S. Traders 811653 / 14.12.07 10231213 3209029 

9 J.S. Traders 822319 / 07.02.08 1993881 615670 

10 J.S. Traders 825480 / 25.02.08 7580183 2332760 

22.14 In view of the direct primary evidence unearthed by DRI through Hong Kong 

trade data and accepted to by the noticees after having seen the original ilocuments , the 

retraction of their statements at the time of adjudication appear belated and an afterthought. 

The noticees could not provided any factual evidence in support of their declared values 

being true value of goods. They have only taken legal ground to contest the case of DR1, 

which also do not hold ground in view of discussion above. Hence , I conclude that the 

declared values in respect of the goods imported by the importers namely M/s Davison 

Electronics, M/s B.V. Enterprises and M/s J.S. Traders were not the true transaction values 

II SUSHIL AGARWAL Versus COMMISSIONER OF CUS.. MUMBAI-1-2012 (283) E.L.T. 377 (Tri. - tvlumbai) 
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in terms of the provisions of Section 14(1) of the Customs Act, 1962 read with provisions 

of Rule 3 of the Customs Valuation Rules, 2007. Therefore, 1 fmd that the declared prices 

of said goods are liable for rejection under the provisions of Section 14(1) of the Customs 

Act, 1962 read with the provisions of Rule 12(1) of the Customs Valuation Rules, 2007. 

22.15 	I find that the prices mentioned in the trade declarations reflect the true and 

correct transaction value of the goods. I find that in the present case redetermined value has 

been ascertained from the trade declarations submitted at Hong Kong Customs. Rule 3(1) 

of the Customs Valuation Rules ( Determination of value of imported goods) Rules, 2007, 

is reproduced below: 

Rule 3. Determination of the method of valuation . - 

(1) Subject to rule 12. the value of imported goods shall be the transaction value 

adjusted in accordance with provisions of rule 10; 

22.16 	I find that in the present case the value declared in the trade declarations 

submitted at Hong Kong Customs shall be the transaction value of goods in terms of Rule 

3(1) adjusted in accordance with Rule 10 of Customs Valuation ( Determination of value of 

the imported goods) Rules, 2007. As per trade declarations payment was on FOB basis. 

Therefore in terms of Rule 10(2) of CVR, 2007, the cost of transport and insurance needs 

to be added to the FOB value to arrive at OF value. Hence I find that the value has been 

rightly determined in the Show Cause Notice under the provisions of Section 14(1) of the 

Customs Act, 1962 read with Rule 3(1) of the Customs Valuation Rules, 2007 in respect of 

goods imported by the three importer firms namely M/s Davison Electronics, M/s B.V. 

Enterprises and M/s 1.S. Traders. 

23. 	Evidentiary value of statements made before DRI. 

23.1 	The question here is whether the statements dated 13.11.2009, 20.09.2010 and 

31.01.2012 given by Shri Harvinder Singh(Noticee-1), statement dated 24.05.2010 given 

by Shri Kamal Kumar Awasthi (Noticee-2) and statement dated 10.11.2009 given by Shri 

Ashwanii Dham (Noticee-3), recorded u/s 108 of Customs Act. 1962 by DRI, can be relied 

upon. 

23.2 	Noticee- I in his submissions argued that the statements as recorded are not 

reliable and corroborated in any fashion and thus cannot be relied upon for the reasons that 

the same have been retracted. He argued that he has never admitted to have paid anybody 

in cash. Statements cannot be relied upon without examining the said deponents whose 

statements have been relied upon as witnesses in the impugned show cause notice as 

stipulated under Section 138B(1)(b) read with Section I 38B(2). Noticee-1 relied upon KI 
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Pavunnin. Noticee-2 also argued that the statements do not establish any payments to any 

el person in India or abroad in connection with the impugned imports n this case by the 

importer. The statements contrary to the above fact have been record at the behest and 

dictates of the officers and they are not factually correct or and corrobo ated. Noticee-2 on 

this point relied upon Nagubai Ammaln  and Sitaram Sao". 

23.3 	I find that the case laws of K.I. Pavunni and Sitaram Sslo supra deal with 

relevance of confessional statement in a prosecution/criminal matter where the evidence 

level required is proof beyond reasonable doubt. The present case is a tax adjudication 

matter where the evidence level required is lower i.c. preponderance of probability. Hence 

both case laws relied upon by the noticce are not relevant here. The case law of Nagubai 

Ammal stated in pant 16 of the judgement that "an admission is not ecielusive as to the 

truth of the matters stated therein. It is only a piece of evidence, the wei ht to be attached 

to which must depend on the circumstances under which it is made." Mit this observation 

by the Court was made in the context of Transfer of Property Act .lo the resent case, Shri 

Harvinder Singh in his statements has accepted that Shri Vijay Ktorrr Choithramani, 

(overseas supplier) used to collect differential amount (the actual value of the goods less 

the value declared in the invoices / declared at Indian Customs) from them in cash through 

certain persons in Delhi. The Customs Act. 1962 and various judicial pronouncements 

over it provide higher level of sanctity to the statements made under section 108 if not 
I 

retracted within a reasonable time to the proper authorities. The voluntary statements are 

duly supported by Hong Kong Trade Declarations, etc. and therefore thei 

y  

r do of Nagubai  

Ammal does not help the noticees. 

i. In the matter of Asst. Collector of Central Excise, Rajamundry N. NI,s. Duncan 

Agro India Ltd.'5, it was held that a statement recorded by a Customs Officer under 

Section 108 is a valid evidence. 

ii. In Shri Naresh J. Sukawanr, the Hon'ble SC held that "4. It must be remembered 

that the statement made before the Customs officials is not a statement recorded under 

Section 161 of the Criminal Procedure Code, 1973. Therefore, it is a material piece of 

evidence collected by Customs officials under Section 108 of the Customs Act." 

iii. In the case of Gulam Hussain Shaikh Chougulen, the Hon' 

"14 ......We hold that a statement recorded by Customs Officers under 

lc SC held that 

ection 108 of the 

KI Pavunni - 1997 (90) EL:f 245 (SC) 
" Nagubai Ammal and Others Vs V.B. Shama Rao & Ors - AIR 1956 SC 593 

Sitaram Sao Vs State of Jharkhand - (2207) 12 SCC 630 
"Asa. Collector of Central Excise. Rajamundry v. Ws. Duncan Agro India Ltd. reported in 2000 (120) E.L.T. 280 (S.C.) 

Naresh J. Sukawani v. Union of India-1996 (83) EL.T. 258 (S.C.) 
"Gulam Hussain Shaikh Chougule vs. Reynolds-2001 (134) E.L.T. 3 (S.C.) 
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Customs Act is admissible in evidence. The Court has to test whether the inculpating 

portions were made voluntarily or whether it is vitiated on account of any of the premises 

envisaged in Section 24 of the Evidence Act 	
 .1 I 

iv. In State(NCT) 	It was held that confessions are considered highly reliable 

because no rational person would make an admission against his interest unless prompted 

by his conscience to tell the truth. "Deliberate and voluntary confessions of guilt. if 

clearly proved are among the most effectual proofs in law" 

v. The Apex Court, in the case of Hazari Singh's. and in the case of Surjeet Singh 

Chhabra", has held that the confessional statement made before the Customs Officer, 

even though retracted, is an admission and binding on the person. 

vi. In the case of Shim Khalpa t3hai Patel', the Hon'ble Apex Court at Para 7 of the 

judgement held that -Jr is well settled that statements recorded under Section 108 of the 

Customs Act are admissible in evidence vide Romesh Chandra v. State of West Bengal. 

AIR 1970 S.C. 940 and K.I. Pavunny v. AssistantCollector (H.Q.), Central Excise 

Collectorate, Cochin, 1997 (90) E.L.T. 241 (S.C.) = (1997) 3 S.C.C. 721." 

vii. In the case of Raj Kumar Kanvalr, Hon'ble Supreme Court held that officers of 

the Department of Revenue Intelligence who have been vested with the powers of an 

Officer-in-Charge of a police station under Section 53 of the NDPS Act, 1985, are not 

police officers within the meaning of Section 25 of the Evidence Act. Therefore, a 

confessional statement recorded by such officer in the course of investigation of a 

person accused of an offence under the Act is admissible as evidence against him. 

viii. Hon'ble Supreme Court in the case of Romesh Chandra Mehta' held that 

Statements made before Customs Officers under Section 108 of Customs Act, 1962 are 

admissible in evidence and are not hit by Section 25 of Indian Evidence Act . 

ix. Hon'ble Punjab and Haryana High Court in the matter of Jagjit Singh' held that 

"the statements under Section 108 of the Customs Act were admissible in evidence as 

has been held by the Hontle Supreme Court in Ram Singh vs. Central Bureau of 

Narcotics, 2011 (2) RCR (Criminal) 850". 

" State(NCT) Delhi Vs Navjot Sandhu @ Afsan Guru, 2005 (122) DLT 194 (SC) 
Hann Singh Vis. Union of India. reported in-1999(110) E.L.T. 406 (SC) 

'a  Surjett Sirgh Chhabra VI's. Union of India & Others, reported in-I997(89).ELT.646(SC) 
Bhana Khalpa Bhai Patel Vs. Assn. Collr. orCus.. Bulsar-1997 (96) E.L.T. 211 (SC): 

=2  Raj Kumar Karwal Vs. UOI & Others-1990 (48) E.L.T. 496 (S.C.) 
Romesh Chandra Mehra vs. the State of West Bengal (1969)2 S.C.R. 461. A.I.R. 1970 S.C. 940 

24  hulk Singh vs State of Punjab And Another-in Crl. Appeal No.S-2482•SB of 2009 Date of Decision: October 03, 2013 
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23.4 	The noticces have not produced any copy of retraction letter made within a 

reasonable time from the date of the statements recorded by the DRI officers. Further, I find 

that retraction of statements recorded under Section 108 of the Customs Act, 1962, does not 

make it inadmissible as evidence, completely. It merely raises a doubt, which is required to 

be examined in the light of other corroborative evidences, if any. 

	

23.5 	The retraction of admissional statement, without any evidence of threat and 

coercion is not acceptable. In the case of K.T.M.S. Mohd.2s, Hon'ble Supreme Court 

observed: "If the statement appears to have been obtained by any inducement, threat, 

coercion or by any improper means, that statement must be rejected. It is only for the maker 

of the statement who alleges inducement, threat, promise. etc. to establish that such improper 

means have been adopted." 

i. In K.I.Pavunny', a Three Judge Bench of the Hon'ble Supreme 

follows "20 	 Burden is on the accused to prove that the statemen 

threat, duress or promise like any other person as was held in Bhagwt  

Punjab — AIR 1952 SC 214. (Para 30)" 

Court observed as 

was obtained by 

n Singh v. State of 

ii. Hon'ble High Court of Bombay in the case of Kantilal M Jhala=7  held that 

confessional statement corroborated by documents is admissible. 

23.6 	Accordingly, in view of the above referred judicial pronouncements, I cannot 

disregard the statements recorded under Section 108 of the Customs Act, 1962 in this case. 

The statements recorded by the DRI officers span over a sufficient!y long period of 

1 time-20.09.2010 , 13.11.2009 and 31.01.2012(Harvinder Singh) ; 24.05,20 0 (Kama) Kumar 

Awasthi) and 10.11.2009 (Ashwani Dham). All these statements corroboiate each other as 

well as material evidence found. The trade declarations submitted at Hong Kong Customs, 

gathered by the Investigating Agency have sufficiently established the facts contained in 

these statements.. Further, statements of Noticees have elaborated in detail the modus 

operandi adopted by them with the sole objective of evasion of Custom duty. The statements 

contain information and details which were within exclusive knowledge o the said persons 

only and could not be a result of tutoring and compulsion. Harvinder Sing made payments 

of customs duty of around Rs. 1.70 crore accepting undervaluation of go s. No retraction 

letter to any DRI officer superior to the one recording the statement has 	n submitted. So, 

the plea of retraction by the notices at the time of adjudication appears to b7 an afterthought. 

Hence, I find that the statements given by the Noticees-1,2 & 3 hold evid1,ntiary value and 

are crucial in determining and confirming the facts of this case. 

K.T.M.S. Mohd. Vs. UM (1992) 3 SCC 178 
K.I.Pavunny vs. Assts. Collector (11Q), C. Ex. Collectoratc, Cochin 1997 (901 ELT 24 [(S.C.) 

rKantilal M Jhala Vs Union Of India judgment dated: October 5.2007 (reported in 2007-TIOL•613-HC•MUM-FEMA) in 
FERA Appeal No.44 OF 2007 

Pg. 53 of 77 



F.No. 5126-Mix-65+2012 VB 

010 dated 28.02.2023 

	

24. 	Whether the present SCN dated 20.06.2012 is hit by mandatory time 

limitation clause of Section 28(9) of the Act brought into force vide amendment 

in law effective from 29.03.2018? 

	

24.1 	Noticee- I & 2 on this point in their submissions submitted that CESTAT, Mumbai 

vide Order No. A/880-887/14/CSTB/C- I dated 03.06.2014 remanded back the matter to the 

Adjudicating Authority with a direction to consider the contentions of the Noticee and 

adjudicate the Show Cause Notice within 90 days of the receipt of the Order. Also 

submitted that as per provisions of Section 28 (9)(b) of the Customs Act, 1962, in a case 

where a notice is issued the same has to be adjudicated within one year. Noticee in this 

regard relied upon case laws of Nelco Limited'', Sheik Parith29, Siddhi Vinayak Syntex 

Pvt. Ltd' and Harkaran Dass Vedpalm. 

	

24.2 	1 find that the subject matter was remanded by the Hon'ble CESTAT vide Order 

No. A/880- 887114/CSTB/C-1 dated 03.06.2014 with the direction to adjudicate the matter 

afresh within 90 days of the receipt of the order after giving reasonable opportunity to the 

appellants to present their case. 

	

24.3 	On the issue of delay in Adjudication. l find that the Adjudication Section of 

Import-1 Commissionerate, Mumbai Customs Zone-1 has already submitted its comments as 

part of counter affidavit to the Hon'ble High Court in connection with the Writ Petition No. 

3328 of 2022 filed by the Noticee- I praying to the Hon'ble High Court to quash the SCN 

due to delay in adjudication. It has been explained that the Government of India vide 

Notification No. 77/2014-Customs(N.T.) dated 16.09.2014 reorganised the Mumbai Customs 

altering the existing Commissionerates and carving out some new ones. The existing Import 

Commissionerate, New Custom House, Zone-I, Mumbai was divided into Import-I and 

Import-11 Commissionerates. Further, vide public notice no. 52/2014 dated 13.10.2014, 

functional sections of Import Commissionerate were divided into Import-I and Import-II 

Commissionerate and the concerned files were re-distributed accordingly as per sections. 

During this reorganisation process, the present case file got lost and was retrieved later 

during an inspection. The SCN in the present case was issued by ADG,DRI. During this 

intervening period . certain judgements came from higher courts holding that DRI does not 

have power under section 28 to issue SCN. The case could not be adjudicated as the 

Department had gone on appeal against these judgements. Only after the Parliamentary 

Amendment in March 2022 in the Customs Act overcoming the legal hurdles, the said case 

was taken out of Call Book on 02.06.2022. Two years during this delay period were also 

affected by Covid wherein the Hon'ble Apex Court had extended all the statutory timelines. 

Net°, Limited Vs Union of India 2002 (144) ELT 56 (Born) 
ro Shcik Parith Vs Commissioner of Customs (Seaport-Exports), Chcanai-2020 (374) ELT 15 (Mad) 
" Siddhi Vinayak Syntex Pvt. Ltd Vs Union of India 2017 (352) ELT 455 
31  Harkaran Dass Vedpal Vs Union or India-2019 (368) ELT 546 (P&H) 
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In Oct 2022, the earlier Adjudicating Authority got transferred and the undersigned joined in 

his place. Thereafter, the adjudication process was speeded up. So the prisent case cannot be 

called a case of acute delay because firstly SCN of 2012 was adjudicated in 2013 itself and 

the present adjudication is only by way of remand on certain specific ints and secondly, 

there arc justifiable reasons for the delay in the present case. 

24.4 	Noticee- 1 & 2 argued that the SCN is time-barred for adjudi ation in terms of 

provisions of Section 28(9)(b) of the Customs Act, 1962. The relevnt provisions of 

Section 28(9) of the Customs Act, 1962 at the relevant time are reproduce<II herein below: 

Section 28(9): 

The proper officer shall determine the amount of duty or interest t 

(8). 

nder sub-section 

ibie to do so, in 

do so, in respect 

(a) within six months from the date of notice, where it is pos 

respect of cases falling under clause (a) of sub- section (1); 

 

(b) within one year front the date of notice, where it is possible to 

of cases falling under sub-section (4). 

24.5 	Section 28 has been amended with effect from 29.03.2018 wherein sub-section (9) 

of Section 28 has also been amended. The amended provisions of Section 28 are 

reproduced below: 

Section 28. (Recovery of [duties not levied or not paid or short evied or short-

paid/ or erroneously refunded. - 

Section 28(9): The proper officer shall determine the amount o duty or interest 

under sub-section (8).- 

(a) within six months from the date of notice, in respect of cas s falling under 

clause (a) of sub- section ( 

(b) within one year from the date of notice, in respect of case falling under 

sub-section (4). 

Provided that where the proper officer fails to so determine withm the specified 

cl period, any officer senior in rank to the proper officer may havin regard to the 

circumstances under which the proper officer was prevented from eterinthing the 

amount of duty or interest under sub-section (8). extend the peri d specified in 

clause (a) to a further period of six months and the period specified n clause (b) to 

a further period (lone year: 
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'1; 

Explanation 4 - For the removal of doubts, it is hereby declared that 

notwithstanding anything to the contrary contained in any judgment, decree or 

order of the Appellate Tribunal or any Court or in any other provision of this Act or 

the rules or regulations made thereundet: or in any other law fir the time being in 

force. in cases where notice has been issuedfin- non-levy short-levy, non-payment. 

short payment or erroneous refund, prior to the 29th day of March, 2018 (13 of 

2018), being the date of commencement of the Finance Act, 2018, such notice 

shall continue to be governed by the provisions of section 28 as it stood 

immediately before such date" (emphasis added) 

24.6 	In view of the above, I find that the maximum time limit of I year for completion 

of adjudication proceedings of a Show Cause Notice issued under Section 28 of the 

Customs Act,I 962 has been inserted by the Finance Act, 2018 dated 29.03.2018. I find that 

it has been explicitly made clear by inserting explanation 4 in Section 28 of the Act, that, 

notices issued before the commencement of the Finance Act, 2018, shall continue to be 

governed by the provisions of •zection 	as it stood immediately before such date. 

Therefore, in view of the above, I find that the amended provisions of Section 28(9) of the 

Act, are not applicable in the present case, as in the present case notice was issued on 

20.06.2012, before the commencement of the Finance Act, 2018. 

24.7 	Noticees have relied upon the case law of Nelco Limited(supra) to argue that in 

re-adjudication proceedings, the parties are to put to the status of original date of show 

cause notice. I find that in 2012 when the SCN was issued, die concerned section read 

"within one year from the date of notice. where it is possible to do so". So the time limit of 

1 year was not mandatory. It became mandatory only from 29.03.2018. Therefore , this 

case law is of no help to the noticees. 

24,8 	Noticees have relied upon certain case laws. In Sheik Parith(supra) , SCN 

issued in 2011 was quashed by the Hon'ble Madras Court in 2020 on the ground of 

inordinate delay without any reasonable basis and non supply of RUDs to the noticees. In 

the case of Siddhi Vinayak Syntex (supra), a SCN issued in Central Excise matter was 

quashed by Gujarat High Court due to delay in adjudication by 17 years and the action of 

the Commissioner to transfer the case in call book based on CBIC Circular No. 

162173195-CX, dated 14-12-1995 was held to be inproper. The Hon'ble Apex Court did not 

accept the appeal as it was below the monetary limit, but stayed the observation of the 

Hon'ble Gujarat High Court on the reason for transfer of the case to call book being 

improper. In Harkaraan Dass Vedpal(supra), a SCN issued by DRI was quashed by the 

Flon'ble P&H High Court on the ground of 10 years delay without reasonable cause. The 

P&H High Court used retroactive application of amended Sections 28(9) and (9A) of 

Customs Act, 1962 as amended w.c.f. 28-3-2018, but this was distinguished by the Hon'ble 

Madras High Court in Sheik Parith(supra) by agreeing with Revenue that amended 
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provisions will only apply from the date of amendment. I find that the facts of Sheikh 

Parith, Siddhi Vinayak Syntex and Harkaran Dass Vedpal arc clearly distinguishable 

with the present case as in the present case, justifiable reasons as discussed in para 24.3 

above existed for the delay and also in the present case, SCN of 2012 w s i first adjudicated 

in 2013 itself and the present adjudication has resulted from remand b ck from Hon'ble 

Tribunal unlike the above cases. 

25. 	To decide from whom the demand/recovery of customs duty has to be 

made and accordingly appropriation of the amount of Rs. 1,70,96,830/-

deposited. 

25.1 	I find that there is no dispute that the importation in the name 

Enterprises was actually done by Shri Harvinder Singh however the fact  

firm was in the name of Shri Kamal Kumar Awasthi and he was the sole 

said firm and therefore entire responsibility of duty lies with the proprietor  

Kama! Kumar Awasthi. 

of firm M/s B.V. 

remains that the 

proprietor of the 

of the firm, Shri 

  

   

25.2 	I find that the demand has been proposed under Section 28 of 

1962. The same at relevant time is reproduced below: 

Section 28. Recovery of duties not levied or short- levied or errone 

to Customs Act, 

sly refimded. - 

Section 28(4): Where any duty has not been levied or has been short levied or 

erroneously refunded, or interest payable has not been par'. part-paid or 

erroneously refunded, by reason of- 

(a) collusion; or 

(b) any wilful  mis-statement,- or 

(c) suppression of/acts, 

by the importer or the exporter or the agent or employee of t 

exporter. the proper officer shall, within five years from the rele 

notice on the person chargeable with duty or interest which has no 

e importer or 

nt date. serve 

been so levied 

or which has been so short-levied or short-paid or to whom the refund has 

erroneous°,  been made. requiring him to show cause why he shot Id not pay the 

amount specified in the notice. 
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25.3 	I find that the importer has been defined under Section 2(26) of the Customs Act, 

1962.The same at relevant time is reproduced below: 

"importer", in relation to any goods at am time between their importation and the 

time when they are cleared for home consumption, includes any owner or any 

person holding himself ow to be the importer: 

	

25.4 	Therefore, on going through the definition of importer it is clear that an importer 

maybe 

1) Owner of the goods or 

2) Any person holding himself out to be the importer 

at the time between the importation of the goods and clearance of the goods for home 

consumption. 

	

25.5 	1 find that the Hon'ble High Court of Bombay in the case of Gagandeep Singh 

Anandm  held that demand of duty can only be made from the importer of the goods. The 

relevant part of the judgement is reproduced below: 

114 have examined the rival contentions. From the facts. it is evident that the 

appellant is the second buyer of the car. The importer of the car is one Mr Dholakia 

who had cleared the said car from the Customs on payment of customs duty and 

thereafter sold to one Mr. Oberoi. The appellant had purchased the said car from 

Oberoi in the year 2005. During the course of investigation by the DRI. the said 

car was seized on 30th August, 2007 and confiscated in 2008 with option to redeem 

the same. It is an admitted position that since then the said car is in possession of 

the DR1 as the option w redeem has not been exercised. The importer of the said 

car is Mr. Dholakia who had filed the bill of entry and cleared the said car on 

payment of customs duty as assessed br• the Officers of the customs. In fact. on 

identical fact situation, where the importer of the offending car was not traceable, 

this Court in VXL India Ltd. (supra) has held that the differential duty, i f any, is to 

he only recovered front the importer in terms of Section 28 of the Act and the satire 

cannot be recovered from the buyer of such offended goods. 

25.6 	I find that Hon'blc Tribunal in the case of Inderjit Nagpa133  held that the 

Department has no authority to demand short-levied or non-levied duty from anyone other 

than the importer and person "believed" to be owner cannot be proceeded against. 

Gagandecp Singh Arland Vs Commissiner of Customs (Import), ivlumbai. 2019 (367) ELT 212 (Born) 
" INDER.IIT NAGPAL Versus COMMISSIONER OF CUS. & C. EX.. GOA-2017 (3571E.L.T. 1029 (Tri. - Mamba') 
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25.7 	I find that Hon'ble Supreme Court in Vellanki Frame Worl 39  at pars 30 held 

that an importer is a person who imports goods into India. Further, the owner of the goods 

or person holding himself to be the owner shall also be regarded as importer during the 

period between importation of goods and clearance for home consumption. 

25.8 	I find that the Hon'ble Tribunal in the case of Commr. Of Customs (Port), 

Kolkata Vs Rudra Vyaparchem Pvt. Ltd", held that In the present ca e is concerned, it 

is undisputed that the invoices and bill of lading are in the name of th respondent. It is 

true that in their statement. the respondent denied that they are not the i porters, which is 

now being disputed &v the respondent's Counsel. However, the key to dec de who the owner 

of the goods in case of international trade is the bill of lading, which is the document of 

title. Since the Bill of Lading is in the name of the respondent, they are he owners of the 

goods. It does not matter whether they have already paid for the goods at have yet paid so. 

It also does not matter whether after import, they in turn, sells the goo to the indenters 

who placed orders on them. The goods have been imported by the respo dent and the Bill 

of Lading is in their name and therefore, they are the owner of the goo s. Therefore. the 

goods can be provisionally released to them under Section 110A of the Ct toms Act, 1962. 

25.9 	I find that the goods imported in the name of firms M/s. 1.V. Enterprises 

(proprietor: Kamal Kumar Awasthi) was caused by Shri Harvinder Sigh. Shri Kamal 

Kumar Awasthi lent his IEC to Shri Harvinder Singh to facilitate the import of goods in 

the name of his firm. However, facts remain the same that the Bill of En was filed in the 

name of proprietorship concern and as per case laws discussed above, the proprietor of the 

said proprietorship concern will be considered as the importer and the d ty liability will 

remain with him. All the above mentioned goods imported by Shri arvinder Singh 

through firms M/s Davison Electronics, M/s B.V. Enterprises and M/s J.S. Traders, were 

imported and cleared on the basis of manipulated and fabricated documents. Shri Harvinder 

Singh (partner M/s Davison Electronics and proprietor: M/s J.S. Traders) and Shri Kamal 

Kumar Awasthi (proprietor: M/s B.V. Enterprises) had subscribed to declations certifying 

the truth of such manipulated and fabricated documents under the respective bills of entry, 

knowing that the same were not true. 

25.10 	I find that Noticee-1 wilfully misstated or suppressed the real transaction value of 

the said goods. He wilfully submitted the lower value invoices before the l'!ft dian Customs. 

He was well aware that the values declared in the invoices submitted at Indian Customs in 

respect of goods being imported by M/s Davison Electronics, M/s B.V. Enterprises and M/s 

J.S. Traders are not the true transaction value of the goods. Also, I find that noticee-2 was 

well aware that the value declared in the invoice submitted at Indian Customs in respect of 

goods imported by M/s B.V. Enterprises are not the true transaction value of the goods.The 

" VELLANKI FRAME WORKS Versus COMMERCIAL TAX OFFICER, VISAKIIAPATNAM-2021 (375) E.L.T. 289 (S.C.) 
"COMMR. OF CUSTOMS (PORT). KOLKATA Versus RUDRA VYAPARCHEM PVT. LTD-2020 (371) L.T. 774 (Tri. 
Kolkata) 
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sole intention of the noticces was to evade customs duty by the way of undervaluation.This 

establishes the mens rea on the part of the noticee-1 & 2. Therefore, In view of above, I 

find that demand under Section 28(4) of Customs Act. 1962. is sustainable in the present 

case. 

25.11 	Noticees have also argued that assessment made by the proper under Section 17 of 

the Act has not been challenged by the department. Noticces also submitted that such 

determination by the proper officer is a quasi judicial order and the said loading has 

attended finality as it was not challenged by the revenue. I find that my predecessor 

Commissioner in para 27 of 010 dated 14.10.2013 has correctly dealt with this argument 

of the noticee. In this regard the said 0i0 relied upon case law of Union of India vs Jain 

Shudh Vanaspati Ltd.', wherein at pan 5, it has been held that "5. /t is patent that a 

show cause notice under the provisions of Section 28 for payment of Customs duties not 

levied or short-levied or erroneously refitnded can be Sued only subsequent to the 

clearance under Section 47 of the concerned goods. Further, Section 28 provides time 

limits for the issuance of the show cause notice thereunder commencingfrom the "relevant 

date"; "relevant date" is defined by sub-section (3) of Section 28 for the purpose of 

Section 28 to be the date on which the order for clearance of the goods has been made in a 

case where duty has not been levied: which is to say that the date upon which the 

permissible period begins to run is the date of the order under Section 47. The High Court 

was, therefore. in error in coming to the conclusion that no show cause notice under 

Section 28 could have been issued until and unless the order under Section 47 had been 

first revised under Section 130." Therefore, in view of the above, I find that demand under 

Section 28 can be made without revising 'Assessment Order' and 'Clearance Order' 

respectively made under Section 17 & 47 of the Act. 

25.12 Noticee-I submitted that amounts paid by him in the name of the IEC holders' viz 

ells Davison Electronics, and M/s. B.V Enterprises to avoid DRI harassment towards the 

differential duty is not permitted in law. Noticee in this regard relied upon case law of 

Biren Shah'. 

25.13 Sample scanned copies of TR-6 Challan No. 135 dated 12.11.2009 of Ws 

Davison Electronics (RUD-16 to SCN), Challan No- 133 dated 12.11.2009 of M/s B.V. 

Enterprises (RUD-17 to SCN) and Challan No. 134 dated 12.11.2009 of Mis J.S. Traders 

(RUD-18 to SCN) are reproduced below for sake of brevity: 

Union of India vs Jain Shudh Vanaspati Ltd.-1996 (86) E.L.T. 460 (S.C.) 
1'T  Biren Shah vs Collector of Customs. Bombay-1994 (72) ELT 660 
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DIRECTORATE OF REVF.NUE INTELLIGENCE 
MUMBAI ZONAL UNIT 

3r°  Floor, UTI Building, 13, Sir Vitttinkles Thakcrsey Marg. 
Opp. SNDT, New Marine Lines, Mumbui 400 020 

ANNEX R  

mu.* AN FORM }OR MAKING eArsITNT DUTY 

NAME It FULL ADDRESS 	M/s..I. S. Traders 	(MC No. 0504060:106) 
OF TIM. IMPORTER 	 Shop No. IS, floor, Plot No. W 134. 

Muyamori Platt II. New Oelhi 110 l*S. 

R.E. NO. AND DATE 	 Various 13.F. 's 

DESCRIPTION OF GCREZ 	Various nlectonic Goods 

VALI tE 

CNA NO 	 MA Sal Uttla Ciecri4 /twenty Psi Lul. (No. I IA781  

APPRAISING GROUP 	 T' Coll, Dal. MZU. 

1112Np. 	 DILVB7117/412039 

CASH NO. 

AMOUNT RF.COVIEILEO 	 Rs 12,00.00W (Rupees twelve Lakhs only) 

DRAFT No. 49709i di 11.1 i.2009 issued by Winn 
Rank, Nyman Poim Branca. demo on Indian Rant 
Service ftsneh MurrAttai). mostimang to Rs. 12,00.000b 
(Rupees Twelve I okhs only) 

F NO. DRUliZIPF4:2000  
Dated; 12/11t2009 

1o, 
The Cashier. 
Accounts Oeptetittent. 
!Amami Custom House, Mumbai 

Subject: - Evasion of Cullom duty by MA. J. S. linden. Artw Della 
(7EC No. 0506049896) - reg. 

Please depose the shove incr.tioned Pr. ordenninit to. Rs. 112,00.000. (Rupees twebse 
Lakh s only) fastunitin Ceinnainioner of Cushens, Mumbai AA: Mis. .t. S Traders in dx 

us commie 'treasury towards pan imymcni of diftertintial Ciusons duty., 

Ota'9 0 
Grp 

Deputy Director cal 
UIt7, MW, Mumbai. 

F n•A: As above. 

SIGNATURE OF THE • 
CASHIER WITH SEAL 

ras:4 #144C7.; 

‘'. 

 

25.14 On perusal of the above TR-6 challan copies and other TR-6 challans (RUD-16 to 

29 to SCN), I find that payment towards differential duty has been made in the name of 

firms namely Mis Davison Electronics, Mis B.V. Enterprises and M/s J.S. Traders. When 

the payment has been made in the name of the importing firms as per challan copies then it 

has to be inferred that legally / formally payment has been done by the said firms . The 

source of money by which the importer firms have made the payment for differential 

customs duty was. Shri Harvinder Singh as mentioned in the SCN also . It is natural for 
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Harvinder Singh to pay in the case of M/s. Davison Electronics and M J.S. Traders as he 

is Partner and Proprietor respectively in these two firms . The paymen made on behalf of 

M/s. B.V. Enterprises can be considered as a loan by Harvinder Singh o the said importer 

firm. 

25.15 My predecessor Commissioner in the operative pan of the earlier 010 dated 

14.10.2013 has also held the importer firms liable for duty. I find th t no conclusion of 

non-existent importer firms was drawn in the SCN thereby implying that DRI found the all 

the three importer firms and their proprietors/partners in existence at their addresses. 

1•1 Hence, 1 conclude that the three importer firms are liable for pay ent of differential 

customs duty on the imported goods; and the payment made towar s differential duty 

through challan in the name of said firms can be appropriated against tle differential duty 

liability on these importer firms. 

26. 	Short levy of Duty , Confiscation of imported goods and imposition of 

redemption fine when goods not available 

26.1 	As discussed in paras 22.1 to 22.16 above, it is clear that the in  

highly undervalued . The declared values in the Bills of Entry are liab 

value declared in the trade declarations submitted at Hong Kong Cu 

transaction value of goods in terms of Rule 3(1) adjusted in accordan 

Customs Valuation ( Determination of value of the imported goods) Rub 

ported goods were 

for rejection. the 

toms shall be the 

e with Rule 10 of 

s, 2007. 

  

26.2 	Accordingly , I find that there has been short levy of Customs duty amounting to 

Rs 2,22,82,940/- (Rupees Two Crores, Twenty Two Lakhs Eighty Two Thousand Nine 

Hundred Forty Only) in respect of the goods cleared through the New Custom House, 

Mumbai. under bills of entry, as stated above, which was short levied by reason of 

collusion, misstatement and suppression of facts by or on behalf of the re pective importing 

firms by Shri Harvinder Singh, Shri Ashwanii Dham (Director: M/s ai Dutta Clearing 

Agency, CHA no. 11/978) acting in collusion with the proprietor of M B.V. Enterprises 

and the overseas supplier. The said amount of the differential duty amounting to Rs 

2,22,82,940/- is recoverable from the three importer firms under the extended period 

available under the proviso to Section 28 of the Custom Act. 1962, alongwith interest under 

the provisions of the Section 28 AB (28 AA from 08.04.2011) of the Cust ms Act, 1962. 

26.3 	Sect ion 1 1 1(m) of the Act reads as : 

"The following goods brought from a place outside India shall be liable to 

confiscation: ......... 

Section I I 1(m) -any goods which do not correspond in respect value or in any 

other particular with the entry made under this Act or in the casi of baggage with 

the declaration made under section 77  in respect thereof or in he case of goods 
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under trans-shipment, with the declaration for trans-shipment referred to in the 

proviso to sub-section (1) of section 54." 

	

26.4 	I find that all the above stated goods imported by Shri Harvinder Singh, including 

goods imported in the name of firms i.e. M/s. Davison Electronics, M/s B.V. Enterprises 

and Mis J.S. Traders were imported and cleared on the basis of manipulated and fabricated 

documents. Shri Harvinder Singh (partner: Nils Davison Electronics and proprietor: Mis 

J.S. Traders) and Shri Kemal Kumar Awasthi (proprietor: M.'s BV Enterprises) have 

subscribed to declarations certifying the truth of such manipulated and fabricated 

documents under the respective bills of entry, knowing that the same were not true. 

	

26.5 	As the importers have willfully and knowingly mis-declared the value of the 

imported goods in the invoices with an intention to evade customs duties, the imported 

goods of the declared value of Rs 8,69,290/- CIF (redetermined OF value Rs 50,44,567/-) 

imported in the name of M/s Davison Electronics and the goods of the declared value of Rs 

48,82,802/- CIF (redetermined OF value Rs 5,44,10.0011-) imported in the name of M/s. 

J.S. Traders imported and cleared at Mumbai port; and the goods of the declared value of 

Rs 10,15,672/- CIF (redetermined CIF value Rs 1,20,20,991/-) imported and cleared in the 

name of M/s. B.V. Enterprises at Mumbai port (details as per Annexure A-1 to SCN) are 

liable to confiscation under Section 111(m) of the Customs Act, 1962. 

	

26.6 	Noticee-1 & 2 have argued that since no goods are under seizure the confiscation 

cannot be ordered. Noticees have relied upon the case law of Haniff Shabbir Broein 

which the Adjudicating Authority had passed an order for penalty without holding the 

goods liable for confiscation. Whereas in the present case there is a proposal to confiscate 

the goods in the SCN and sufficient grounds have been given in the SCN to hold that goods 

are liable for confiscation. Thus the present case is different from Hanif Shabbir Bros. 

	

26.7 	1 find that the impugned goods have already been cleared from the port and not 

available for confiscation . I find that in terms of Section 125 of the Customs Act, 1962 

there is an option to pay fine in lieu of confiscation. Section 125 is reproduced below for 

the sake of brevity: 

Section 125(1): Whenever confiscation of any goods is authorised hr this Act, the 

officer adjudging it may, in the case of any goods. the importation or exportation 

whereof is prohibited under this Act or under any other law,  lir the time being in 

force, and shall, in the case of any other goods, give to the owner of the goods al; 

where such owner is not known, the person fivm whose possession or custody such 

goods have been seized.] an option to pay in lieu of confiscation such fine as the 

said officer thinks fit: 

" Banff Shabbir Bros vs COLLECTOR OF CUSTOMS. MADRAS- 1997 (96) F.LT 27 (Mad). 
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Provided that, without prejudice to the provisions of the pro vi to sub-section (2) 

of section 115. such fine shall not exceed the market price of th goods confiscated, 

less in the case of imported goods the duty chargeable thereon. 

Section 125(2): Where any fine in lieu of confiscation of goo s is imposed under 

sub-section (1), the owner of such goods or the person referr d to in sub-section 

(I). shall, in addition, be liable to any duty and charges payab in respect of such 

goods.] 

26.8 	I find that the Hon'ble High Court of Chennai, in the case of Visteon Automotive 

Systems India Limited'', has held that availability of goods is not necessary for imposing 

redemption fine. Vide the said order it was inter alia held that "....opening words of Section 

125, "Whenever confiscation of any goods is authorised by this Act ..", brings out the 

point clearly. The power to impose redemption fine springs from the authorisation of 

confiscation of goods provided for under Section 111 of the Act 

authorisation for confiscation ofgoods gets traced to the said Section 11 

of the opinion that the physical availability of goods is not so 

redemption fine is in fact to avoid such consequences flowing from Seed 

the payment of redemption fine saves the goods from getting confisc  

physical availability does not have any significance for imposition of tea  

Section 125 of the Act. 

en once power of 

of the Act, we are 

uch relevant. The 

n 111 only Hence. 

ated. Hence, their 

mption fine under 

26.9 	I find that the above view of the Hon'ble Madras High Court was relied upon by 

Hon'ble Gujarat High Court in the case of M/s. Synergy Fertichem Pvt. Lte. Hon'ble 

Gujarat High Court at pan 174 and 175 held that We would like to follow the dictum as laid 

down by the Madras High Court in Para-23 in the case of Visteon A ttomotive Systems 

India Limited Vs CESTAT. Chennai. 

26.10 Hence, I conclude that redemption fine is imposable on impo  

they have been cleared from the customs port and are not prese 

confiscation. 

red goods even if 

tly available for 

  

	

27. 	Penalty under sections 112(a), 112(b), Section II4A and Section 114AA 

on the persons and firms involved. 

	

27.1 	1 find that the notice proposed imposition of penalty on the following, persons and 

firms as detailed in table below: 

Vistcon Automotive Systems India Limited Vs CESTAT. Chennai-2018 (9) G.S.T.L. 142 (Mad.) 
" M.s. Synergy Fortichem Pvt. Ltd reported in 2020 (33) G.S.T.L. 513 (Guj.) 
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Table-17 

Sr. 

No. 

Penalty proposal in 

respect of Bills of 

Entry No. 

Importer Name Proposal for 

imposition of 

penalty on 

Penalty 

proposal under 

section of the 

Act 

1.  830272 dated 

24.03.2008 and 

836874 dated 

28.04.2008 

M/s Davison 

Electronics 

M/s Davison 

Electronics 

112(a) / 112(b) 

or 114A & 

114AA 

Shri Harvinder 

Singh 

112(a) / 112(b) 

or 114A & 

114AA 

Shri Ashwanii 

Dham 

112(n), 112(b) & 

114AA 

2.  817121 dated 

11.01.2008 

M/s B.V. 

Enterprises 

M/s B.V. 

Enterprises 

112(a)/ 112(b) 

or 114A & 

114AA 

Shri Kamal 

Kumar Awasthi 

I12(a) / 112(b) 

or 114A & 

114AA 

Shri Harvinder 

Singh 

112(a) / 112(b) 

or 114A& 

114AA 

Shri Ashwanii 

Dham 

112(a), 112(b) & 

114AA 

3.  782434 dated 

26.07.2007, 789175 

dated 29.08.2007, 

796245 dated 

01.10.2007,799664 

dated 18.10.2007, 

811653 dated 

14.12.2007, 822319 

dated 07.02.2008 and 

M/s J.S. Traders M/s J.S. Traders 112(a) / 112(b) 

or 114A & 

114AA 

Shri Harvinder 

Singh 

112(a)/112(b) 

or 114A& 

114AA 
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825480 dated Shri Ashwanii 112(a), 112(b) & 

25.02.2008 Dham 114AA 

27.2 	Noticee-1 argued that the proposition to levy penalty u der Section 114A 

proposed on him for the imports made by M/s Davison Electra ics and M/s B.V 

Enterprises is untenable. It is well settled that penalty under Section 14A can be imposed 

only on the importer. Duty can be demanded only from a person who 's liable to pay duty 

i.e. an importer, more than one importer is not envisaged under Sectio28 of the Customs 

Act for recovery of duty. Noticee on this point relied upon Jupitor

ii 

 Exports'''. Noticee 

argued that nobody other than M/s B.V Enterprises and M/s Davison Electronics could be 

imposed a penalty under Section 114A on imports made on Bills of F ntry filed by them. 

Noticee argued that demand can be made from the Partnership Firm o ly, in whose name 

the BoEs has been filed. Under the tax laws, Partnership has a different identity from the 

partners. Noticee on this point relied upon Nityanand Nirmala. 

27.3 	Shri Harvinder Singh is the active partner in M/s. Davison Electronics and 

Proprietor in M/s. J.S. Traders. Shri Kamal Kumar Awasthi is the prokrietor in M/s. B.V. 

Enterprises. Shri Harvinder Singh in his voluntary statements . recorhed before DRI on 

various dates has accepted that he undervalued the electronic goods by over 10 times, 

imported from M/s. Cosmo Trading Co. and M/s Chee Lin Exports of Hong Kong in 

conspiracy with Shri Vijay Kumar Choithramani in Hong Kong. Shri Vijay Kumar used to 

ship the goods. The invoices used to be sent by Fax or courier. These invoices showing 

lower value were submitted to the Customs Department in India. Shri ijay Kumar, owner 

of M/s. Cosmo Trading Co. and M/s Chce Lin Exports used to col ect the differential 

amount from Shri Harvinder Singh after negotiating in person or h used to nominate 

certain persons in Delhi to collect the differential amount in cash. Shri Kamal Kumar 

Awasthi in his voluntary statement before DRI accepted that he wa working for M/s. 

Davison Electronics and was looking after the account works and mark ting of their goods. 

On the advice of Shri Harvinder Singh, he obtained the IEC code numb r (0506057437) in 

the name of M/s BV Enterprises. The understanding between him nd Shri Harvinder 

Singh was that Shri Harvinder Singh will import electronic goods i the name of his 

proprietary concern M/s B.V. Enterprises for a monthly consideration o Rs.40001- in cash. 

He never met the CHA who used to clear the goods. As directed by S i Harvinder Singh, 

he used to sign blank cheques, blank letter heads of M/s B.V. Enterpri es, blank slips for 

issuance of demand draft, mainly for customs duty payment even for reittances to foreign 

suppliers and used to hand over these to him. He also used to sign custols declarations and 

handed them over to Shri Harvinder Singh. 

" Jupitor Exports vs Commissioner of Cus. (Geol.), Mumbai-2001(131) ELT 147 (T) 
Nityanand Nirmal vs Collector of C. Ex.. lndore- 1999 (109) ELT 522 (T) 
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27.4 	Thus, I find that both, Shri Harvinder Singh and Shri Kamal Kumar Awasthi, 

partner and proprietor in the importing firms were hands in glove in perpetrating this 

import fraud by grossly undervaluing the imported electronic goods resulting in evasion of 

customs duty of Rs. 2,22.82,940i. . 

	

27.5 	Thus, I find that the importer firms M/s Davison Electronics, MIs B.V. 

Enterprises and Mis J.S. Traders are liable for penalty under section 112(a) of the Act for 

their acts of omission and commission as discussed above rendering the goods liable for 

confiscation. These three importer firms are also Liable for penalty under section 114A of 

the act for evading customs duty of Rs. 2,22,82,940/- for their various acts amounting to 

wilful misstatement and suppression of facts as discussed above. Out of both penalties 

under section 112(a) and 114A , only one can be imposed. I also find that these three 

importer firms have produced false invoices before the customs department at the time of 

clearance of goods. Hence they are also liable for penalty under section 1 I4AA of the Act. 

	

27.6 	From the discussion in the above pares, undervaluation in the imported goods by 

over 10 times stands established rendering the goods imported liable for confiscation under 

section I I 1(m) resulting in short levy of customs duty of around Rs. 2.22 crores. 1 find 

that Shri Harvinder Singh played a pivotal role in the conspiracy to evade duty in this case. 

He finalised all the arrangements with the overseas suppliers to undervalue the goods 

imported by him to evade payment of appropriate Customs duty. He also entered into an 

agreement with the proprietor of M/s. B.V. Enterprises for allowing him to import the 

goods in the name of the firm M/s. B.V. Enterprises. Shri Harvinder Singh imported the 

goods in the name of the firms M/s Davison Electronics, M/s B.V. Enterprises and MIs J.S. 

Traders and got the same cleared on the basis of fabricated and manipulated invoices. The 

remittance in respect of the imported goods, to the extent of value declared to the Customs 

authorities in India, was arranged by Shri Harvinder Singh through a banking channel. The 

remaining amount i.e. the differential value was paid by Shri Harvinder Singh in cash in 

India to Vijay Kumar (Owner of MIs Chee Lin Exports and Nils Cosmo Trading Co.) or to 

a representative of him as deposed by Shri Harvinder Singh in his statement dated 

10.11.2009. Further, Shri Harvinder Singh acquired possession of and / or was concerned in 

carrying, keeping, purchasing or selling the aforesaid goods in respect of all the firms, 

knowing or having reason to believe that the said goods were liable to confiscation under 

the provisions of Section 111(m) of the Customs Act, 1962 as discussed in above paras. 

The said act renders, Shri Harvinder Singh, liable to penalty under Section 112(b) of 

the Customs Act, 1962 in relation to the goods imported in the name of firm M/s B.V. 

Enterprises. I find that as discussed above demand under Section 28(4) is sustainable in 

the present case in respect of above mentioned bills of entry. Where demand is sustainable 

under Section 28(4), penalty is imposable under Section 114A of the Customs Act. 1962. 

Thus, I hold that NI/s Davison Electronics (Active Partner:Shri Harvinder Singh) is 
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liable for penalty under Section 114A of the Act in respect of the oods imported in 

the name of firm M/s Davison Electronics, M/s J.S. Traders (Proprietor: Shri 

Harvinder Singh) is liable for penalty under Section 114A of the Act in respect of the 

goods imported in the name of firm M/s J.S. Traders and M/s B.V. Enterprises 

(Proprietor:Shri Kamal Kumar Awasthi) is liable for penalty and r Section 114A of 

the Act in respect of the goods imported in the name of firm M/s V. Enterprises. I 

find that Shri Harvinder Singh. in relation to the goods imported in the n me of all the three 

firms, knew or had mason to believe that the documents and the dec arations submitted 

under the respective 10 bills of entry, filed by the said importing firms, are false or 

incorrect in their material particulars. Despite this, Shri Harvinder Sing , knowingly made, 

signed or caused to be made or signed false or incorrect declaratio under the above 

mentioned respective bills of entry. Thus, 1 hold that Shri Harvinder Singh is liable for 

penalty under Section 114AA of the Customs Act, 1962 in rela ion to the goods 

imported in the name of firms M/s Davison Electronics, M/s B.V. Enterprises and M/s 

J.S. Traders. I find that Shri Kemal Kumar Awasthi, in relation to the goods imported in 

the name of firm M/s B.V. Enterprises, knew or had reason to believe 

and the declarations submitted under the respective bill of entry, are 

their material particulars. Despite this, Shri Kamal Kumar Awast 

documents and verified the same. The said act of Shri Kamal Kuma 

him liable for penalty under Section 114AA of the Customs Act, 196 

goods imported in the name of firm M/s B.V. Enterprises. 

hat the documents 

Ise or incorrect in 

1, signed all the 

Awasthi renders 

in relation to the 

  

27.7 	Noticee-2 has opposed penalty under section 112 (a) and/or ) of the Customs 

Act, 1962 on the ground that the goods are not liable to confiscation un er Section 111 (d) 

ii  and (m) of the Customs Act, 1962, and further relied upon the case laws f Hanif Shabbir 

Brothers43(Penalty not imposable under Section 112 when goo s not liable to 

confiscation ). I find that the ratio decided in the Hanif Shabbir Broth1rs (supra) is not 

applicable as the confiscation of goods has been upheld in the present c se.The Noticee-2 

has also relied upon CC Vs Finesse Creation" where the ratio is confis 

goods are not available for confiscation and consequent redemption. I fin 

Madras High Court in Visteon Automotive Systems(supra) and the Ho 

Court in Synergy Fertichem Pvt.(supra), has held that goods physica 

not have any significance for imposition of redemption fine under Seeti 

Hence, I find that, the noticecs argument that when goods are not availab 

penalty not imposable under Section 112, is not correct. 

27.8 	I find that the SCN proposed a penalty on Shri Ashwanii Dham 

Section 112(a), Section 112(b) and Section I I4AA of the Customs Act, I 

this point in their submissions submitted that an order of remand for a de 

Hanif Shabbir Brothers vs Collector of Customs. Madras-1999 (96) aT 27 (Mad) 
"CC Vs Finesse Creation -2009 (248) ELT 122 (Born) 

ation not arises if 

that the Hon'ble 

'ble Gujarat High 

availability does 

125 of the Act. 

for confiscation 

oticee-3) under 

62. Noticec-3 on 

ovo adjudication 
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by the Hon%le Tribunal will not deprive him of the setting aside penalty under Section 

112(b) and 114AA of the Customs Act, 1962 in entirety and imposition of no penalty as 

regards to clearances made in respect of M/s. Davison Electronics and M/s. J.S.Traders in 

erstwhile Order dated 14-10- 2013 (Para 46(1), 46(i) and 46(1) of the Order dated 

24-6-2013]. Noticee in this regard. placed reliance on the judgements / decisions in the 

cases Banshi Dhar Lachhman Prasad45, SPL Industries Limited" and Gautam 

Diagnostic Centre'. These case laws are on the ratio that in remand proceedings ordered 

on a person's own appeal cannot be subjected to a greater penalty than that imposed on him 

in the original order unless specifically stated in the remand order. In the present case , the 

Hon'ble Tribunal has specifically mentioned in its remand order that "the adjudicating 

authority to decide the issue first. from whom the duties to be demanded and thereafter if 

required impose the penalties" (emphasis added). It implies that the Hon'ble Tribunal in 

its remand order has given freedom to the Adjudicating Authority to decide the appropriate 

and reasonable quantum of penalties. 

	

27.9 	Noticee-3 has further argued that he was not aware of the FOB declarations made 

at Hong Kong and in the absence of knowledge of alleged undervaluation, the proposal to 

impose a penalty on the Noticee is not sustainable. An allegation was made that interest in 

the imported goods was shown by persons other than IEC holder. It is relevant to note that 

the statement of the IEC holder was recorded during investigations and they were found 

very much in existence. Noticee in this regard relied upon case law of Proprietor Carmel 

Exports & Imports'. As discussed above, I have already held the importer firms , whose 

names appear on the bills of Entry and on the TR-6 challans used for making payment of 

differential customs duty , as persons liable to pay the duty under section 28 . 

	

27.10 	I find that Noticee — 3. who is the Director of the CHA firm has admitted in his 

voluntary statement dated 10.11.2009 that though he attended to the custom clearance of 

the said 10 consignments, he never met the proprietor of M/s B.V. Enterprises and he never 

visited or verified the address of the three importer firms. As per obligations of Customs 

House Agents (CHA) in the "Custom House Agent Licensing Regulations-2004", the CHA 

has to exercise due diligence to ascertain the correctness of any information which he 

imparts to the client with reference to any work related to clearance of cargo or baggage. 

The CHA shall also verify correctness of Importer Exporter Code (IEC) No., identity of 

his client and functioning of his client at the declared address by using reliable independent 

authentic documents, data or information. 

27.11 	In the present case through enquiry from the Hong Kong Trade Office, it has been 

found that the 10 consignments were grossly under-valued by over 10 times. Most of the 

Banshi Dhar Lachhman Prasad & Anr-1978 (2) E.LT. (J 385) (S.C.) 
SPL Industries Limited vs Commissioner of Central Excise, New Delhi-U.2003(1 59) ELT 720(T) 

' Bantam Diagnostic Centre vs Commissioncr Of Customs, Mumbai-2003(159) ELT 678(T) 
• Proprietor Carmel Exports & Imports reported in 2012 (276) ELT, 505 (Ker) 
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items were in the nature of commonly used items relating to car CD pla er, M P3 player etc. 

The CHA could not have missed the gross under-valuation in such items even by visual 

inspection. More than 10 times under-valuation is not a trade dispute but a serious fraud 

and people involved in the clearance of such goods have been termed as conspirators by the 

SCN. Thus, Noticee - 3 by his acts of omission and commission has tendered the goods 

liable to confiscation under Section 111(m) of the Act and therefore, he 

under Section 112(a) of the Customs Act 1962. The Noticee - 3 has fih  

s liable for penalty 

d forged and false 

invoices in the said 10 consignments before the Customs Department. The values were so 

grossly under-valued so as not to escape the attention of an ordinary, p 

person. Also the action of the Noticee - 3 in not verifying the address 

owner of M/s B.V. Enterprises shows collusion on his pan with the fraud 

27.12 	In this regard, I find that in the case of Noble Agency v. 

Customs, Mumbar, the Division Bench of the CEGAT, West Zon 

observed:- 

dent and rational 

id not meeting the 

lent importers. 

ommissioner of 

Bench, Mumbai 

"The CHA occupies a very important position in the Customs F! use. The Customs 

procedures are complicated. The importers have to deal with a multiplicity of 

agencies viz. carriers, custodians like BPT as well as the Custo ns. The importer 

would find it impossible to clear his goods through these agenci without wasting i 

valuable energy and time, The CHA is supposed to safeguard th interests of both 

the importers and the Customs. A lot of trust is kept n CHA by the 

sure appropriate 

ulation 14 of the 

contravention of 

pon the CHA the 

27.13 The aforesaid observations of the CEGAT, West Zonal Bench, Mumbai was 

i importers/exporters as well as by the Government Agencies. To e 

discharge of such trust, the relevant regulations are framed. Re 

CHA Licensing Regulations lists out obligations of the CHA. An 

such obligations even without intent would be sufficient to invite 

punishment listed in the Regulations" 

approved by Hon'ble Apex Court in the case of K.M. Ganatra & Co' an 

misconduct on behalf of CHA had to be viewed seriously. Thus, in view o 

the production of false invoices and trade documents before the Custo 

find the Noticee - 3 liable for penalty under Section 114AA of the C 

Since the penalty under Section I I 2(a) has been found to be irnposable o 

penalty under Section 112(b) is ruled out. 

it was held that 

his act of aiding 

s Department, I 

toms Act 1962. 

Noticee - 3, the 

a Noble Agency v. Commissioner of Customs, Mumbai [2002 (142) E.L.T. 84 (Tri. -Mumbai)] 
so K.M. Ganatra & Co [ 2016(332) E.L.T. 15 (S.C.)] 
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28. 	Accordingly, I pass the following order:- 

ORDER 

28.1 	In respect of goods covered under bills of entry no. 830272 dated 

24.03.2008 and 836874 dated 28.04.2008 of M/s Davison Electronics. 

(i) I reject the value of the goods declared under the above bills of entry under the 

provisions of Section 14(1) of the Customs Act 1962 read with the provisions of Rule 

12(1) of the Customs Valuation Rules 2007: 

(ii) 1 redetermine the value of the said goods combincdly as Rs. 50,95,012/- (Rupees 

fifty lakh ninety five thousand & twelve only) (details as per Annexure A-I to the Show 

Cause Notice) under Section 14(1) of the Customs Act 1962 read with Rule 3(1) 

adjusted in accordance with Rule 10 of Customs Valuation ( Determination of value of 

the imported goods) Rules 2007; 

(iii) I confirm the differential duty amounting to Rs. 13,24,973/- ( Rupees thirteen 

lakh twenty four thousand nine hundred & seventy three only) leviable on the basis of 

the above stated value of Rs 50,95,012/- (details as per Annexure A-2 of SCN) under 

the provisions of Section 28 of the Customs Act, 1962, with applicable interest under 

the provisions of Section 28AB (28 AA we! 08.04.2011) of the Customs Act. 1962 

and the same shall be recovered from M/s Davison Electronics ( Active Partner : Shri 

Harvinder Singh); 

(iv) I appropriate an amount of Rs 12,98,037/- (Rupees twelve lakh ninety eight 

thousand & thirty seven only) paid voluntarily by M/s Davison Electronics against the 

above stated confirmed differential duty, in respect of the goods imported by M/s 

Davison Electronics; 

(v) 1 confiscate the goods of the declared value of Rs 8,69,290/- C1F(redetermined 

value of Rs 50,95,012/-)(details as per Annexure A-1 to the show cause notice)under 

Section 111 (m) of the Customs Act, 1962; However, in lieu of the confiscation, I 

impose a Redemption Fine of Rs. 5,00,000/-(Rs. five lakh only). 

(vi) 1 impose a penalty of Rs 13,24,973/- (Rupees thirteen lakh twenty four thousand 

nine hundred & seventy three only) alongwith interest, if any, under Section 1I4A of 

the Customs Act, 1962 on M/s Davison Electronics . If the duty and interest as 

demanded above is paid within 30 days of communication of this order, the amount of 

penalty imposed would be 25% of the duty and interest as per first proviso to Section 

114A ibid subject to the condition that the amount of penalty so determined is also paid 

within the said period of thirty days. 
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(vii) Since 1 have imposed a penalty under section 114A on the importer firm , I refrain 

from imposing a penalty under section 112(a) or (b) on the import4 firm and its active 

partner. 

(viii) I impose a penalty of Rs.3,00,000/- (Rupees three lakh o ly) under Section 

I I4AA of the Customs Act, 1962 on Shri Harvindcr Singh, Pa ncr, M/s Davison 

Electronics. 

(ix) I impose a penalty of Rs.10,000/- (Rupees ten thousand oply) under Section 

112(a) of the Customs Act, 1962 on Shri Ashwanii Dham, Director, M/s Sai Duna 

Clearing Agency. 

(x) I impose a penalty of Rs.20,000/- (Rupees twenty thousand only) under Section 

114AA of the Customs Act, 1962 on Shri Ashwanii Dham, Diresitor, M/s Sai Dutta 

Clearing Agency. 

28.2 	In respect of goods covered by bill of entry no. 817121 dated 11.01.2008 

of M/s B.V. Enterprises :- 

(i) I reject the value of the goods declared under the above bill of entry under the 

provisions of Section 14(1) of the Customs Act 1962 read with the provisions of Rule 

12(1) of the Customs Valuation Rules 2007. 

(ii) I redetermine the value of the said goods as Rs. 1,21,41,201/ (Rupees one crore 

twenty one lakh forty one thousand two hundred & one only) (deta Is as per Annexure 

A- I to the Show Cause Notice) under Section 14 ( I ) of the Cust s Act, 1962 read 

with Rule 3(1) adjusted in accordance with Rule 10 of the C toms Valuation ( 

Determination of value of the imported goods) of the Customs Valuation, Rules. 2007. 

(iii) I confirm the differential duty amounting to Rs 37,93,756/- ( upees thirty seven 

lakh ninety three thousand seven hundred & fifty six only) leviable on the basis of the 

above stated value of Rs 1,21,41,201/- (details as per Annexure 1-2 of SCN) under 

Section 28 of the Customs Act, 1962, alongwith interest under the provisions of Section 

28AB (28AA wef 08.04.2011) of the Customs Act, 1962 and he same shall be 

recovered from M/s B.V. Enterprises (Proprietor : Shri Kamal Kuma Awasthi) ; 

(iv) I appropriate an amount of Rs 36,93,321/- (Rupees thirty si lakh ninety three 

thousand three hundred & twenty one only) paid voluntarily by M s B.V. Enterprises 

against the above stated confirmed differential duty, in respect of go ds imported in the 

name of firm M/s B.V. Enterprises. 

(v) I confiscate the goods of the declared value of Rs 10,15,672/-( determined value 

of Rs 1,21,41,201/- (details as per the Annexure A-I to the show c lause notice) under 

.28.02- 2.3 
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Section I I I (m) of the Customs Act, 1962: However, in lieu of the confiscation, I 

impose a Redemption Fine of Rs. 12,00,000/- ( Rupees twelve lakh only). 

(vi) I impose a penalty of Rs. 37,93,756/- (Rupees thirty seven lakh ninety three 

thousand seven hundred & fifty six only) alongwith interest, if any, under Section 

114A of the Customs Act, 1962 on the importer firm M/s B.V. Enterprises . If the duty 

and interest as demanded above is paid within 30 days of communication of this order, 

the amount of penalty imposed would be 25% of the duty and interest as per first 

proviso to Section 114A ibid subject to the condition that the amount of penalty so 

determined is also paid within the said period of thirty days. 

(vii) Since I have imposed a penalty under section I I4A on the importer firm , I refrain 

from imposing a penalty under 112(a) or (b) on the importer firm and its proprietor. 

(viii) I impose a penalty of Rs.3,70,000/- (Rupees three lakh seventy thousand only) 

under Section I I4AA of the Customs Act. 1962 on Shri Kamal Kumar Awasthi, 

Proprietor, Mis B.V. Enterprises. 

(ix) I impose a penalty of Rs.1,85.000/- (Rupees one lakh eighty five thousand only) 

under Section 112(b) of the Customs Act, 1962 on Shri Harvinder Singh. 

(x) I impose a penalty of Rs.7,00,000/- (Rupees seven lakh only) under Section 

114AA of the Customs Act, 1962 on Shri Harvinder Singh. 

(xi) I impose a penalty of Rs.20,000/- (Rupees twenty thousand only) under Section 

112(a) of the Customs Act. 1962 on Shri Ashwanii Dham, Director, Mis Sai Dutta 

Clearing Agency. 

(xii) I impose a penalty of Rs.40,000I- (Rupees forty thousand only) under Section 

114AA of the Customs Act, 1962 on Shri Ashwanii Dham, Director, Mis Sai Dutta 

Clearing Agency. 

28.3 	In respect of goods covered by bill of entry no. 782434 dated 

26.07.2007, 789175 dated 29.08.2007, 796245 dated 01.10.2007, 799664 dated 

18.10.2007, 811653 dated 14.12.2007, 822319 dated 07.02.2008 and 825480 

dated 25.02.2006 of M/s J.S.Traders:- 

(i) I reject the value of the goods declared under the above bills of entry under the 

provisions of Section 14(1) of the Customs Act, 1962 read with the provisions of Rule 

12(1) of the Customs Valuation Rules, 2007. 

(ii) I redetermine the value of the said goods combinedly as Rs. 5,49,54,101/- 

(Rupees five crore forty nine lakh fifty four thousand one hundred & one only) (details 

    

 

28.62.23 
Pg. 74 of 77 

 

  



2€.02.23 

6-Misc-65/20l2 VB 
010 dakcd 28.02.2023 

as per Annexure A-I to the Show Cause Notice) under Section I (1) of the Customs 

Act, 1962 read with Rule 3(1) of the Customs Valuation Rules, 200 

(iii) I confirm the differential duty amounting to Rs. 1,71,64,211/- (Rupees one crore 

seventy one lakh sixty four thousand two hundred & eleven only) I t viable on the basis 

of the above stated value of Rs 5,49,54.101/- (details as per Ann xurc A-2 of SCN) 

under the provisions of Section 28 of the Customs Act, 1962, a ngwith applicable 

interest under the provisions of Section 28AB (28 AA wef 08.04.2 11) of the Customs 

Act, 1962 and the same shall be recovered from M/s J.S. Traders ( proprietor: Shri 

Harvinder Singh). 

(iv) I appropriate an amount of Rs. 1,21,05,472/- (Rupees one cro e twenty one lakh 

five thousand four hundred & seventy two only) paid voluntarily by M/s J.S. Traders 

t against the above stated confirmed differential duty in respect of oods imported by 

M/s J.S. Traders. 

(v) I hold the goods of the declared value of Rs 48,82,802/- CIF ( determined value 

of Rs 5,49,54,101/-details as per Annexure A-1 to the show taus notice) liable for 

confiscation under Section 1 1 1 (m) of the Customs Act, 1962; H wever, in lieu of 

confiscation, I impose a Redemption Fine of Rs. 54,00,000/- (Rup es fifty four lakh 

only). 

(vi) I impose a penalty of Rs. 1,71,64,211/- (Rupees one crore sev ty one latch sixty 

four thousand two hundred & eleven only) alongwith interest, if a y, under Section 

114A of the Customs Act, 1962 on M/s J.S. Traders. If the du and interest as 

demanded above is paid within 30 days of communication of this or er, the amount of 

penalty imposed would be 25% of the duty and interest as per first proviso to Section 

114A ibid subject to the condition that the amount of penalty so detertltined is also paid 

within the said period of thirty days. 

(vii) Since I have imposed a penalty under section 114A on the imporder firm , I refrain 

from imposing a penalty under section I12(a) or (b) on the importer firm and its 

proprietor. 

(viii) I impose a penalty of Rs.35,00,000/-(Rupees thirty five lakh only) under Section 

114AA of the Customs Act, 1962 on Shri Harvinder Singh, Proprietor, vf/s J.S. Traders. 

(ix) I impose a penalty of Rs.50,000/- (Rupees fifty thousand only) under Section 

112(a) of the Customs Act, 1962 on Shri Ashwanii Dham, Director( M/s Sai Dutta 

Clearing Agency. 
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(x) I impose a penalty of Rs.1,00,000/- (Rupees one lakh only) under Section 114AA 

of the Customs Act, 1962 on Shri Ashwanii Dham, Director, M:s Sai Dutta Clearing 

Agency. 

2g. 0 2-'941  23  

( Vivek Pandey ) 

eigider 	kr* (.3170-1) 

Commissioner of Customs (Import-I), 

1i4iiiktrct,  trd4,+6ii 

New Custom House, Mumbai-01 

To 

1. Shri Harvinder Singh (Partner. Mis Davison Electronics & Proprietor, Mis J.S. 

Traders), C-208, Greater Kailash Patt-I, New Delhi-110048. 

2. Shri Kamal Kumar Awaschi (Proprietor. Mis B.V. Enterprises), House No. 1/6562, 

Galli No. 5, East Rohtash Nagar, Shandara, Delhi- 110032. 

3. Shri Ashwanii Dham, Director of M/s Sai Dutta Clearing Agency(CHA) , 201, 

Madhuban Bldg, Cochin Street, Mumbai- 400001. 

Copy for information and necessary action to: 

1. The Principal Chief Commissioner of Customs, NCH, Zone-I, Mumbai. 

2. The Additional Director General, Directorate of Revenue Intelligence, MZU, 

Mumbai. 

3. ADG(CEIB) ,Central Economic Intelligence Bureau, Janpath Bhavan, B-Wing, 

6th Floor, New Delhi -110001. 

4. The Asst. / Dy. Commissioner of Customs, Group VB, NCH, Mumbai. 

5. The Asst. / Dy. Commissioner of Customs, Prosecution Cell, NCH, Mumbai. 
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