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ORDER-IN-ORIGINAL

This copy is granted free of charge for the use of the person to whom it is issued.
An appeal against this order lies to the Regional Bench, Customs, Ekcise and
Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road.
Poona Street Masjid Bunder (East). Mumbai 400 009.

The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals)
Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by
Four copies of the order appealed against (at least one of which should be certified
copy). A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of
the Tribunal on a branch of any nationalized bank located at a place where the bench
is situated for Rs. 1,000/-, Rs. 5.000/- or Rs. 10,000/- as applicable under Sub
Section (6) of the Section 129A of the Customs Act, 1962.

The appeal shall be presented in person to the Asstt. Registrar of the bench or an
Officer authorized in this behalf by him or sent by registered post addressed to the
Asstt. Registrar or such Officer.

Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty levied
therein and produce proof of such payment along with the appeal failing which the

appeal is liable to be rejected for non-compliance with the provisions of Section
129E of the Customs Act, 1962.
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OIO dated 31.08.2023
Subject: Second round of adjudication of Show Cause Notice dated 12.05.2005 issued
vide F.No. 50D/71/2004-C.1.(Pt.V) by ADG DRI New Delhi to M/s Jindal Steel &
Power Ltd. and others, in pursuance of the Hon’ble CESTAT’s Remand Order No.
A/90749/17/CB dated 14/11/2017, regarding evasion of customs duty of Rs. 75,50,766/-
in the import of goods by wrongly availing Customs Duty Exemption under
Notification No. 84/97-Cus. dated 11.11.97, as amended by Notification No.
85/99-Cus., dated 6.7.99, No. 119/99-Cus., dated 2.11.99, No. 75/2001-Cus., dated
6.7.2001 and 107/2001-Cus., dated 12.10.2001 by forging the Project Implementing

Authority Certificates.

Brief facts of the case

This is the second round of adjudication of the SCN dated 12.05.2005 issued vide F.No.
50D/71/2004-C.1.(Pt.V)" after the Hon’ble Tribunal vide Order No. A/90749/17/CB
dated 14/11/2017* remanded back the 1st OIO dated 29.09.2006 issued vide F.No. DRI
50D/71/2004-C.1 & S/10-15/2005 VA and ordered that “In view of the rivalry submissions
as above and also the tribunal having taken a view that the appeal should go back to the
adjudicating authority till the decision of the Apex Court, it is proper to send back all the
appeals to the adjudicating authority who shall pass appropriate order on the basis of
outcome of the Apex Court judgment in Mangali Impex case which has been admitted in
Civil Appeal No. 20453 of 2016 as reported in 2016 (339) ELT A49 (SC), granting
reasonable opportunity of hearing to both the sides.We may state that when an appeal is
admitted by Apex Court whether the order appealed is stayed or not makes no difference
to law since the order appealed is under challenge and the Tribunal should not overreach
the jurisdiction of the apex Court as has been held by the Apex Court in Union of India v.
West Coast Paper Mills Ltd. 2004 (164) ELT 375 (SC).”

21 The facts of present case are that an information was available with the Directorate
of Revenue Intelligence Hqrs, New Delhi® that the various companies including Jindal
Steel & Power Limited®, Post Box No. 16, Kharsia Road, Raigarh, Chattisgarh having
corporate office at Jindal Centre, 12 Bhikaiji Cama Place, New Delhi (IEC No.
3399000197) were claiming the benefit of exemption of customs duties based on forged
Project Implementing Authority Certificates. DRI accordingly initiated investigation into
the wrong availment of Customs Duty Exemption under Notification No. 84/97-Cus.. dated
11.11.97, as amended by Notification No. 85/99-Cus dated 6.7.99, No. 119/99-Cus dated
2.11.99, No. 75/2001-Cus dated 6.7.2001 and 107/2001-Cus dated 12.10.2001 by forging
the Project Implementing Authority Certificates®. As per the Notification, the Central

Government, being satisfied that it is necessary in the public interest so to do, exempts all

' Also referred to as the notice or the SCN
! Also referred to as the Tribunal Remand Order
' Also referred to as DRI Hars

* Also referred to as JSPL or Noticee-1
* Also referred to as PIAC
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the goods imported into India for execution of projects financed by the United Ni

;
gn International Organization and approved by the Government of India from the i

o1s or
hole of
the duty of Customs, whole of the additional duty of Customs and the whole of thi special
duty of Customs leviable provided that the importer, at the time of clearance of -t'h; goods,
in-case the said goods are intended to be used in a project financed by the World_]é rik, the
Asian: Development Bank or any other International organisation other th_an_.’tho_se§
the annexure to-the said notification and said project’has been-approved by the Goé

of India, produces a certificate from the executive head of the Project Imple
£

s

Authority and coun‘tersi_g_hed by an officer not below the rank -of Joint Secreta
Government of India in the concerned Line Ministry in the ‘Government of 'I.ndia;i

‘ - . L 0] E
said goods. are required for the execution of the said project and the said project |

been approved by the Government of India. g

Junior

a, had

3. During the course of investigations it was found that one Shri Rakesh Yadal
Finance Officer, Department of Economic Affairs, Ministry-of Finance, Govt; of Ts

been involved in issuance of such forged PIACs. %
;

4, Statements of Shri Rakesh Yaday, Junior Finance Officer, Department of E
Affairs, Ministry of Finance, Govt. of Tndia were recorded o1 29.7.2004 and 30;;
under Section 108 of the Customs Act, 1962°, wherein he stated, inter-alia, tha
working as Junior Finance Officer in Ministry of Finance, Govt. of India ancfE

looking after World Bank assisted projects in power; coal, environment, s

adjustment loans efc. that he was reporting to Shri Sunil K, Bhargava, Direct

e

through Dr. Madhumati, Under: Secretary; that he had indulged in forging and f_alé
PIACs while working in theé. Fund Bank Section, Department of 'Eco'nomic%i
Ministry of Finance, Govt. of India since the year 2002; that he had forged/fai i
PIACs only in cases of ICICI Bank loans given to various sub-projects und_eﬁf
various Private Sector/Public Sector companies funded by World Bank/Asian Devel
Bank; and that as per his remembrance he had issued. about 30 to 40 such.'certiﬁé (=%
that date. %
41 On being shown a file containing copies of PTAC No. ICICI/W BHPPP?C'usE
;

dated 442002 alongwith letter D.ONo. 5/4/93-FBIV dated 16|

ICIC/WBAPPP/Customs/05  dated 16.4.2002 and 1CICUWB}?IPPPJ{CUStOmS/Oé
24.4.2002  alongwith  letter D.ONo.  5/4/93-FBIV  dated 29
ICICI/WB/IPPP/Customs/07 dated 21.5,2002 alongwith letter D:O.No. 5/4/93-FB
4.6.2002 and ICICI/WB/IPPP/Customs/08 dated 4.6.2002 alongwith lettet

% Also referred toas the Act
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Director(ADB) had signed some correspondences as link officer; that he took one such
correspondence and. kept it on a glass (desktop) available -on his table and traced the
signature and fabricated the PIACs; and that .in similar fashion he fraced the signature of
Joint Secretary (i.e., Joint Secretary to the Government of India, Ministty of Finance) on
the PIACs: that he traced the signature of Dircctor(ADB),- Department of Econoinic
Affairs, Ministry of Finance; Govt. of India and Joint Secretary (FB), Department of
Economic -Affairs, Ministry of Finance, Govt. of India from the original signature of those

otticials which were available in his office records.

4.2 .On being asked whether he agreed with the fact that PIACs forged by him had been
utilized for evasion of Customs duty in respect of the impeorts of the goods by respective
borrowers of the ldan under the World Bank/Asiani Development Bank Loans, he stated,
that it was a fact that the PIACs fabricated by him had been utilized for claiming duty
exemption at the time of import of goods; and that he had committed'an offence in abetting

evasion of Customs Duty by various firms by utilizing the forged PIACs issued by him.

5. Statement of Dr. Adarsh Kishore, Secretary to the Govt.of India, Ministry of Heavy
Industries & Public Enterprises, Udyog Bhavan, New Delhi (formerly Additional Secretary
(FB,ADB & ExtFin.), Ministty of Finance, Govt.of India) was recorded on 5.8.2004 under
Section 108 -of the Customs Act, 1962 wherein he stated, inter-alia, that he was posted in
the Ministry of Finance in the capacity of Additional Secretary to the Govt. of India during
the period October; 2002 to June,2003.

5.1  On being shown PIAC No. ICICI/WB/IPPP/Customs/04 dated 4.4.2002 addressed
to the Commissioner of Customs, JNPT, Nhava Sheva, PIAC Nos.
ICICUWB/IPPP/Customs/05  dated  16.4.2002, ICICI/WB/IPPP/Customs/06 dated
2442002 & PIAC No. ICICI/WB/IPPP/Customs/07 dated 21.5.2002 addressed to the
Commissioner -of Customs, Kolkata Airport and PIAC No. ICICYWB/AIPPP/Customs/08
dated 4.6.2002 addressed to Commissioner of Customs, Mumnibai Sea Port, for claiming
Customs. duty exemption which were purported to have been counter-singed by the
Additional Secretary ( FB, ADB & Ext. Fin.) for the Ministry of Finance, he stated that the
signatures as appearing on those certificates were not his signatures and that he had not
seen those documents earlier in his capacity as_ Additional Secretary (FB, ADB &
Ext.Fin.). He further stated that such docwments were, in any ca_sé_, not. expected to be
counter signed by the Department of Economic Affairs, Ministry of Finance as it was niot
the ‘Line Ministry' concerned with the imports for projects; that-such papers were also not
expected to be submitted for counter-signatures to the officers of the rank of Additional
Secretary or above; and that he was not awarg as to who ¢ould have forged those
documents with his signatures and he categorically stated that those signatures were not put

on those papers:by him.

Pg. 30f35
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6. Statement of Shri Subhash Chandta Garg @ S.C. Garg, Joint Secretary

dated 16.4.2002 addressed to the Commissioner of Custoins, JNPT, Nhava Sheva in
respect of PIAC No. [CICI/W/APPP/Customs/04 dated -4.4.2002, letter 1).0.No.
5/4/93-FBIV dated 29.:4.2002 addressed to the Commiissioner of Customs, Kolkata Airport,
Kolkata in respect of PIAC No, ICICI/WBAPPP/Customs/05 dated 1642002 and
[CICI/WB/IPPP/Customs/06 dated 24.4.2002, letter: D.0.No. 5/4/93-FBIV dated

-addressed to Commissioner of Customs, Kolkata Aifport, Kolkata.in respect of P14
ICICI/WB/IPPP/Customs/07 dated 21.5.2002 and letter D.O.No. 5/4/93-FBI
14.6.2002 addressed to the Commissioner of Customs, Mumbai Sea Port in -reé_j’

PIAC No. ICICI/WB/IPPP/Customs/08 dated 4.6.2002 purportedly bearing his signgture as
Director(FB), Department of Economic Affairs, Ministry of Finance, Govt. of India, he
categorically deiied having signed those documents, He stated that those signatures looked
like his sighatures but were not his signatures and he had not s¢en those documentsieartier;
that the covering letter and certificate were not supposed to be issued by the Departnient-of
‘Econemic Affairs but by the concerned Line Ministry as specified in the relevant % toms

notification and that he was not aware as to who could have forged those signature

7. Statement of Shri Rajeev Aggarwal, General Manager - Corporate Fihan
recorded under Section 108 of the Customs Act, 1962 on 17.8.2004 wherein h
inter-alia that JSPL was engaged in the business of manufacturing sponge iron,
generation of power at Raigarh, Chhattisgarh; that JSPL imported following equ)
under the World Bank Line of Credit No:3780 - IN for Industrial Pollution P
Project funded by Intemational Bank for Reconstruction and Development(_-lBRD% f the
World Bank group for-which ICICI Bank Ltd. had been appointed as Project Impl, ‘ fting
Autliority, through Mumbai Port, JNPT, Nhava Sheva Port and Kolkata Port:-

(i)  Complete Unit of Vibrating Basket Centrifuge Model HSG 1300.

(i) Coal Finges Belt Press Filters dlorigwith accessories.

(iiiy  Single Deck Reveise Slope Inclined Vibrating Screen complete with acces
(iv)  Bearings; |

thiat JSPL: had utilized PIACSs issued by the ICICI Bank Ltd. and counter-signed by

Ministry of Finance, Government of Iidia and they had cleared the dbove mentioned

imported goods availing full exemption of Customs duty; that JSPL had approache ICICI
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Ltd. and internal accruals of Rs. 35 croré; that ICICT Bank Ltd. éxplained to them that
since the project of Coal Washing is concerned undér Pollution Prevention Project and
ICIC} Bank Ltd. being the nodal agency, ICICI would get thern coricessional furiding from
World Bank for coal ‘washery project; that according to ICICI Bank Ltd., JSPL were

entitled for following benefits:-

(1) Concessional funding @ 1.5% p.a: subject to a ceiling of Rs. 1.50 crores on interest
side

(ify  Zero duty imports under Customs Notification No. 85/99 as amended;

that World Bank Group issued final clearance of JSPL's Coal Washery project vide their
-sanction letter dated 20.3.2002 through ICICT Bank Ltd. for a total amount of Rs.21.2489
er. (US § 4.427 million); that based on that sanction letter ICICT Bank Ltd. issued Project
Implementing Authority Cettificates duly executed by Shri S.Mukherjee, Executive
Director and sent it through courier to ISPL's office with a covering letter to Ministry of
Finance, Governmert of India; that ICICI Bank Ltd. advised JSPL to contact Shri Rakesh
Yadav and hand over the papers fo him for getting it signed from Additional Secretary,
Departmeiit of Economic Affairs, Ministry of Finance, Government of India; that he (i.e.
Shri Rajeev Aggarwal) went to Ministry of Finance, Notth Block, New Delhi and enquired
about Shri Rakesh Yadav; that Shri Rakesh Yadav spoke to him over phone at reception
and came at the reception to collect the paper, that Shri Rakesh Yadav told him to contact
after 4 -'5 days and get the papers collected; office boy of Shri Rajeev Aggarwal used to go
and Hand over and collect the papers from Ministry of Finance, Governmeiit of India; that
he used to send those papers to Mumbai Office and Kolkata Office of JSPL to produce
before Customs authorities to get the equipments cleared; that he (i.e. Shri Rajeev
Aggarwal) was introduced to the name of Shri Rakesh Yadav by a representative of 1CICE
Bank Ltd. namely, Shri Z. Irani and Shri Girish Mahajan; that he (i.e., Shri Rajeev
Aggarwal) never contacted any officer of Ministry of Finance, Govemment: of Tndia. other
than Shri Rakesh Yadav as there 'was no. difficulty/delay in getting the Project

Implementing Authority Certificates counter-signed by the Ministry of Finance.

7.1  On being shown the statement dated 5.8.2004 of Dr, Adars Kishore and statement
dated 6.8.2004 of Shri Suibhash Chandra Garg recorded under Section 108 of Customs Act,
1962 he stated, inter alia that on the basis of these statements he observed that PTAC Nos.
[ICICI/WRAPPP/Customs/04  dated 4.4.2002, TCICI/WB/PPP/Customs/05 dated
16.4.2002, ICICI/WB/IPPP/Customs/06 dated 24.4.2002, ICICI/WB/IPPP/Customs/07
dated 21.5.2002 and ICICI/WB/IPPP/Customs/08 dated 4.6.2002 had been forged.

g. Statement of Shri Anand T. Kusre, General Manager, in~charge Technolbg-y' Group,
ICICI Bank was recorded under Section 108 of the Customs Act; 1962 on 02.08.2004
wherein he stated, inter-alia, that he joined TCICI Barnk Ltd as Project Officer in the year

Pg. 50f35
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1980; that he was in-charge of Technology Group since October 2001; that as General
Manager in-charge of Technology Group his responsibilities were managing programmes
for-technology ‘development and. health-care etc; that he was assisted in his worl’cg “Shri
Anil Malhotra, Chief Manager and a group of Managets; that ICICI BRank Itd had ‘% ned a
loah agreement with Asian Development Bank (ADB) under Urban E_nvi"i ment,

;

Infrastructure Facility Project (UEIP) for US $ 30 million being line of Crel

to exemption from payment of Customs and Central Excise duties on the .eqti

acquired by them under thaf project; that for facilitating that exemption, a ccrti’ﬁcaé in the

nominations from the Ministry of Finance (Department of Economic Affairs) wete

received vis-a-vis each project under that line.of project.

i

2

:
10. Further, statemment of Shri Zarasp Irani, Manager, ICICI Bank Ltd was .recogg_
12.01.2005 wherein he stated inter-alia that PIACs were prep’a_r_ed by hint as per ms%t '
:

;

of 35




F.No:8/10-Adjn-15/2005 VA
OI0 dated 31.08.2023
from his superiors and he put up the said PIACs to them for signatures; and that theteafter
thé PIACs were handed over to the customers or their authorised agent for handling the

work relating tothe couriter-signature of the officers of Ministry of Finance.

11.  Statement of Dr. G. Madhumati, Under Secretary (Fund Bank), Department of
Economic Affairs, Ministry of Finance, Government of India, New. Delhi was recorded
under scction 108 of Customs' Act, 1962 on 19.01.2005 wherein she stated, inter alia, that

she was looking after-all matters relating to loan/credit, grants.assistance of World Bank,

11.1  On being shown copies of Project Implementing Authority Certificate No.
[CICI/WB/IPPP/Customs/04 dated 4:4.2002 alongwith letter D.O.No. 5/4/93-FBIV dated
16.4.2002, TCIC/WB/PPP/Custonis/05 dated 16.4.2002 and ICIC/WB/IPPP/Customs/06
dated 2442002 alongwith letter D.ONo. 5/4/93-FBIV  dited 29.4.2002,
ICICI/WB/IPPP/Customs/07 dated 21.5.2002 alongwith leiter D.O.No. 5/4/93-FBIV dated
4.6:2002 and ICICI/WBR/IPPP/Customs/08 dated 4.6.2002 alongwith letter D.O.No.
5/4/93-FBIV dated 14.6.2002 in respect of JSPL, she confirmed that those certificates and
forwarding lefter had niever been issuéd from the Department of Economic Affairs; that as
per the conditions of the Notification No: 84/97-Cus dated 11.11.97 as amended, the
Department of Econiomic Affairs did not have the authority to counter-sign the PIACs; that
the PIACs required to be countersigned by the officers not below tire rank of Joint
Secretary to the Government of India in the concerned Line Ministry; that Department of
Economic Affairs, Ministry of Finance had the specific role of only initiating the World
Bank agsistance and was not the. implementing agency for the World Bank assisted

projects.

12.  During investigation JSPL vide letter dated 13.08.2004 deposited three Demand
Draft amounting to Rs. 32,57,994/-, Rs. 32,30,095/-, and Rs.10,62,677/-which were
deposited subsequently in the account of Commissioner of Customs (Import), New Custom
House, Mumbai vide Challan. No. 974 dated 30.9:2004, Commissioner of Customs
(Import), Nhava Sheva vide Challan No. Nil dated 23.8.2004 and Commissioner of
Customs (Port), Custom House, Kolkata vide Challan No. 1-161 dated 15.3.2005;

respectively.

13.  Scrutiny of the records seized, records obtained during investigation and the
various statements recorded under Section 108 of Custorns Act, 1962 revealed following

facts:-

13(i) JSPL had taken a loan of Rs.21.25 Crore (US $ 4.427 million) through ICICI Bank
Ltd. for the Coal Washery project on World Bank's Industrial Pollition Prevention Project.

13(ii) JSPL cleared goods duty free vide Bill of Entry No.736946 dated 23.4.2002
through Nhava Sheva Port, Bills of Entry Ne. 51 dated 6.5.2002 and 52 dated 6.5.2002

Pg.70f35
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through Air Cargo Complex, Kolkata, Bill of Entry dated 6.6.2002(Rotation no.
dt 17.4.2002) through Kolkata Port and Bill of Entry No. 271611 dated 21.6.200
Mumbai Port claiming exemption under Notification No. 84/97-Cus dated 11.
amended. For claiming such éxemption a certificaté from the executive head of th
Implementing Authority and countersigned by an officer not below the rank o
Secretary to the Government of Tndia, in the concerned Line Ministry in the: Government of

India was required.

13(iii) According to submissions made by ICICI Bank Ltd vide letter C. No. TGI/10050
dated 25.01.2005, ICICI Bank Ltd sent a letter IPPP/52 dated 3.4.2002 add
Additional Secretary, Department of Economic Affairs, Mitistry of Finanice, Gov@rnment

of India enclosmg PIAC No, ICIC/WB/IPPP/Customs/04 dated 4.4.2002 duly s&,}hed by

Senior Manager(Finance),JSPL enclosed letter IPPP/6

Praveen Khandelwal,
17.4.2002 addressed to Additional Secretary, Department of Economic Affairs, M
Finance, Governiment of India and PIAC No. ICICI/WB/IPPP/Customs/|
16.4.2002, PIAC No. ICICUWB/IPPP/Customs/06 dared 24.4.2002,PI
ICICI/WB/PPP/Customs/07 dated 21,5.2002, letter TPP/2456 dated 6.6.2002 addre
Additional Secretary, Department of Economic Affairs, Ministry of Finance, Govg
of India and PIAC No. ICICI/WB/IPPP/Customs/08 dated 4.6.2002, respective U
Bank Litd. requested JSPL to return copy of PIAC to them after countersigning
ICICI Bank Ltd. charged JSPL Rs.1 cr. as loan processing fee.

13(iv) PIAC No. ICIC/WB/IPPP/Customs/04 dated 4.4.2002 addressed
Commiissioner .of Customs, JNPT, Nhava Sheva, PIAC Nos. ICICI/WB/IPPP/Cy;
dated 16.4,2002, ICICUWB/PPP/Customs/06 dated 24.4.2002 & PI
ICICYWB/IPPP/Customs/07 dated 21.5.2002 addressed to the Commissioner of
Kolkata Airport and PIAC No. ICICI/WB/IPPP/Customs/08 dated 4.6.2002 add
the Cormmissioner of Customs, Mumbai Sea Port purportedly counter-signed by Ade
Secretary (FB.ADB & Ext.Fin.) for Ministry of Finance were forged and the sa
were not signed by Dr. Adarsh Kishore, Additional Secretary: FB,ADB & -
Ministry of Finance, Government of India and he had tiot séen those documents
his capacity as Additional Secretary (FB,ADB & Ext.Fin.), Ministry of Finance, Govt.of
India.
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Customs, Kolkata Airport, Kolkata __i_'n.zr.e's_pect of PIAC Nos, ICICI/W/IPPP/Customs/05
dated 16.4.2002 and ICICI/WB/IPPP/Customs/06 ddted 24.4.2002,letter D.O.No.
5/4/93-FBIV dated 4.6.2002 addressed tor Commissioner of Customs, Kolkata Airport,
Kolkata in respect of PIAC No. ICIC/WB/IPPP/Customs/07 dated 21.5.2002 and letter
D.O.No., 5/4/93-FBIV dated 14.6,2002 addressed to Commissioner-of Customs, Mumbai
Sea Port in respect of PIAC No. ICICI/WRB/IPPP/Customs/08. dated 4.6.2002 purportedly
bearing the signature of Shri S. C. Garg, Director(FB), Department of' Economic Affairs,
Ministry of Finance, Govt. of India were forged and those letters were not:signed by ‘Shri
Subhash Chandra Garg, Director(FB),Department of Economic Affairs, Ministry of’

Finance, Government of India and he had not seen those documients earliér.

13(viy Scrutiny of relevant files of the Ministry of Finance as well as statements of Dr.
Adarsh Kishor¢, Shri 8. C. Garg and Dr. G. Madhumati indicated that Department of
Economic Affairs, Ministry of Finarice, Goveriment of India, New Delhi had never issued
letters D.O.No. 5/4/93-FBIV dated 16.4.2002 addressed to Commissioner of Customs,
INPT, Nhava Sheva, D.O.No. 5/4/93-FBIV dated 29.42002 addressed to the
Commissioner of Customs, Kolkata Airport, Kolkata, D.O.No. 5/4/93-FBIV dated
4.6.2002 addressed to the Commiissioner of Customs, Kolkata Airport, Kolkata, D.O.No.
5/4/93-FBIV, dated 14.6.2002 addressed to the Comimissiorier of Customs, Mumbai Sea
Port purportedly signed by Shri S.C. Garg, Director (FB) and PIAC No,
ICICIYWB/TPRP/Customs/04 dated 4.4.2002 addressed to the Commissioner of Customs,
JNPT, Nhava Sheva, PIAC WNos. ICICI/WB/APPP/Customs/05 dated 16.4.2002,
ICICI/WB/IPPP/Customs/06 . dated 24.4.2002 & PIAC No. ICICI/WB/IPPP/Customs/07
dated 21.5.2002 -addressed to the Commissioner ‘of Custonis, Kolkata Airport and PIAC
No. ICICI/WB/IPPP/Customs/O8 dated 4.6.2002 addressed to the Commissioner of
Customs, Mumbai Sea Port purportedly counter-signed by the Additional Secretary
(FB,ADB & Ext.Fin.) for the Ministiy of Finarice. These letters and PIACs are forged.

13(vii). JSPL arranged the fb;jg'ed/fab'rica_tc’d counter-sighature. on the. letter D.O.No.
5/4{93-FBIV dated 16.4.2002 addressed to the Commissioner of Customs, JINPT, Nhava
Sheva & PIAC No. ICICIYWB/IPPP/Customs/04 dated 4.4.2002, letter D.O.No.
5/4/93-FBIV dated 29.4.2002. addressed to the Cdmmiss'ioner. of ‘Customs, Kolkata
Airport, Kolkata & PIAC Nos. ICICI/WB/IPPP/Customs/05 dated 16.4.2002,
[CICYWRB/IPPP/Customs/06 dated 24.4.2002 , letter D.O.No. 5/4/93-FBIV dated 4.6.2002
addressed to the Commissioner of Customs, Kolkata Airport, Kolkata & PIAC No.
ICICYWB/IPPP/Customs/07 dated 21.5.2002 and letter D.0.No. 5/4/93-FBIV dated
14.6.2002 addressed to the Commissioner of Customs, Mumbai Sea Port & PIAC No.
ICICYWB/IPPP/Customs/08 dated 4.6.2002 issued from Shri Rakesh Yadav by paying
bribe to Shri Rakesh Yadav.
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13(viii) As per the conditions of the Notification No. 84/97-Cus dated 11..
amended, the PIACs are required o be countersigned by the officers not below theit
Joint Secretary to the Government. of India in the concerned Line Ministry &
Department of Economic Affairs, Ministry of Finance had the specifi¢ role &
negotiating the World Bank assistance and was riot the implementing agency for t

Bank assisted pi'o_j_ ects,

13(ix) ISPL imported goods through Nhava Sheva Port as per details in Annexure
show cause riotice, claiming customs diity exernption under Notification No. 84
dated 11.11.97, as amended, on the basis of forged/fabricated PI
ICICI'WB/IPPP/Customs/04 dated 4.4.2002. issued under the covering letter

forged/fabricated PIAC  Nos. ICICI/WB/IPPP/Customs/05  dated 1
ICICIYWB/IPPP/Customs/06 dated 24.4.2002 issued under coverihg letter [?
5/4/93-FBIV dated 29.4.2002. JSPL imported goods through Kolkata Port as per

D.0.No. 5/4/93-FBIV dated 14.6.2002,
14.  From the foregoing, it appeared that:-

(i).  JSPL had taken a loan through TCICI Bank for the Coal Washery project

Bank's Industrial Pollution Prevention Project.

(ii). ICICI Bank Ltd. issued PIAC No. ICICI/WB/TPPP/Customs/04 dated
addressed to the Commissioner of Customs, JNPT, Nhava Sheva, PIA
ICIC/WB/IPPP/Customs/05  dated  16.4,2002, ICICI/WB/IPPP/Customs/0
24.4:2002 & PIAC No. ICICI/WB/APPP/Customs/07 dated 21.5.2002 addressed:
Commissioner .of Customs, Kolkata Airport and PIAC No. ICICI/WB/IPPP/Cu
dated 4.6.2002 addressed to the Commissioner-of Customs, Mumbai Sea Port. 1C
Ltd sent these PIACs to JSPL with a request to return copies of PTACs to th
countersigning by MOF.

(iif). JSPL imported goods through Nhava Sheva Port as per details in Annexur

show cause notice claiming Customs duty exemption under Notification No. 84
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dated 11.11.97 as amended on the basis of forged/fabricated PIAC No.
ICICUWB/IPPP/Customs/04 dated 4.4.2002 -issued under covering letter D.0.No.
5/4/93-FBIV dated 16.4.2002. JSPL. imported goods through Air Cargo Complex, Kolkata
as per details in Annexuré-2 to the show cause notice ‘claiming Customs duty exemption
under Notification No. 84/97-CUS dated 11.11.97 as amended on the basis of
forged/fabricated PIAC  Nos.  ICICI/WB/IPPP/Customs/05  dated  16.4.2002,
ICIC/WB/IPPP/Customs/06 dated 24.4.2002 issued under covering letter .0.No.
5/4/93-FBIV dated 29.4.2002. JSPL imported goods through Kolkata Port as per details in
Annexure-3 to the show cause notice claiming Customs duty exemption undet Notification
No. ‘84/97-CUS dated 11.11.97 as amended on the basis of forged/fabricated PIAC No.
ICICI/WB/IPPP/Customs/07 dated 21.5.2002 issued under -covering letter D.O.No.
5/4/93-FBIV dated 4.6.2002. JSPL. imported goods through Mumbai Port as per details in
Annexure-4 to the show cause notice claiming Customs duty exemption under Notification
No. 84/97-CUS dated 11.11.97 as amended on the basis. of forged/fabricated PIAC No.
ICICI/WB/IPPP/Customs/08 dated 4.6.2002 issuéed under covering letter D.O.No.
5/4/93-FBIV dated 14.6.2002.

(iv)  JSPL arranged the forged/fabricdted counter-signature on the letter D.O.No.
5/4/93-FBIV dated 16.4.2002 addressed to the Commissioner of Customs, JNPT, Nhava
Sheva & PIAC No. ICICI/WB/IPPP/Customs/04 dated 4:4.2002, letter D.O.No.
5/4/93-FBIV dated 29.4.2002 addressed to-the Commissioner of Customs, Kolkata Airport,
Kolkata & PIAC  Nos. ICICU/WB/IPPP/Customs/05  dated  16.4.2002,
ICIC/WB/IPPP/Customs/06 dated 24.4.2002 , letter D.O.No. 5/4/93-FBIV dated 4.6.2002
addressed to the Commissioner of -Customs, Kolkata Airport, Kolkata ‘& PIAC No.
ICIC/WB/IPPP/Customs/07 dated 21.5.2002 and letter D.O.No. 5/4/93-FBIV dated
14.6.2002 addreéssed ‘to the Comriissioner of Customs, Mumbai Sea Port & PIAC No,
ICICI/WB/IPPP/Customs/08 dated 4.6.2002.

(v)  JSPL colluded with Shri Rakesh Yadav in obtaining the forged PIAC No.
ICICUWB/IPPP/Customns/04 dated 4.4.2002 addressed to the Commissioner of Customs,,
JNPT, Nhava Sheva issued under letter D.0ONo..5/4/93-FBIV dated 1:6:4.2002, PIAC Nos.
ICICI/WB/IPPP/Customs/05 dated 16.4.2002 & ICICYWB/IPPP/Customs/06 dated
24.4.2002 addressed to the Commissioner of Customs, Kolkata Airpott issued under letter
D.O.No. 5/4/93-FBIV dated. 29.4.2002, PIAC No. ICICI/WB/PPP/Customs/07 dated
21.5.2002 addressed to the Commissioner of Customs, Kolkata Airport issued under letter
D.O.No. 5/4/93-FBIV dated 4.6.2002, and PIAC No. ICICI/WB/IPPP/Customs/08 dated
4.6.2002 addressed to the Comuiissioner-of Customs, Mumbai-Sea Port issued under letter
D.O.No. 5/4/93-FBTV dated 14.6.2002 which were produced before the concerned
Customs Authorities at the respective poits of import for availing benefit of exemption
Notification No. 84/97-Cus dated 11.11.97 as amended.

Pg. 11 0f35




FNo.S/10-Adjn- l’if”();
OI0 dated 31.08.2023 |

§
(vi)  In view of the collusion and wilful mis-statement in the Bills of Entry as def
£
Annexure-1, Annexure-2, Annexure-3 and Annexure-4 of the show cause notice al:

!
truthfulness of the contents thereof and also suppression of the facts that PIAC

obtained fraudulently and were not obtained from the concerned Line Mi’nistlg

exemptions under Notification No. 84/97-CUS dated 1L 11.97 as amended ava;

thereby they-appeared liable to pay differential Cuistoms duty in terms-of the. cxtcnd
limit as per the first proviso of ‘Section 28(1) of Customs Act, 1962, and interest

-
not levied under Section 28AB ibid.. §
%

(viiy JSPL procured the PIACs by fraud and collusion with. active abetment of
Bank Ltd. and Shri Rakesh Yadav;-and JSPL evaded Customs duty by _claim'i'ng'_ex;
under Notification No, 84/97-CUS dated 11.11.97 as amended in tespect of _g’v
detailed ‘in the said Annexures on the basis of forged/fabricated PIACs thereby re:
the goods liable for confiscation under Section 111(0) of the Customs Act, 1962 an{
therefore, appeared liable to penat action under Section 114A of the Act. %

%

(viii) TCICI Bank Ltd. was aware that PIACs required countersignature from the
of Line Ministry arid abetted the said evasion of Customs duty by assisting in thlz
forgery and fabrication of PTACs of JSPL by sending the letters addressed to Adi
Secretary, Department of Economic Affairs, Ministry of Finance, Government (é '
along with the PIACs to JSPL instead of sending directly to concerned Line M'in: [
Govt, of India for countersigiiature. These acts of theirs were in relation. to ths
imported availing exemption under Notification No. $4/97-CUS dated 11.1)
amended on the basis of such forged/fabricated Project Implementing Af
Certificates rendering ‘them (the impugned goods) liable for confiscation unde Se
111{0) of the Act and therefore ICICI Bank Ltd. appeared liable for penal actiof

Section 112(a) of Customs Act, 1962 for their acts of omission/commission.

action under Section 112(a) of the Customs Act, 1962.

15. Therefore, JSPL were called upon to show cause vide show cause notc%
]
%‘

12.05.2005 issued. vide DRIFNO.30D/71/2004-C.I1. (PtV), in wiiting, |
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imported under Bills:-of Entry as detailed in Annexure-1 to 4:to the'show ¢ause€ notice, as to

why:

(1) the benefit of Notification No. 84/97-Cus. dated 11.11.97 as amended should not be
denied in respect of goods imported under the said Bills of Entry;

(i)  the said goods should not Be held liable for confiscation under:Section 111(0) of the:
Customs Act, 1962;

(iii)  Customs duty as mentioned below should not be demanded, from thém under
proviso to Section 28 (1) of the Customs Act, 1962:

(a) Rs. 32,30,095/- in respect of B/E No.736946 dt 23.4.2002 relating to imports

through Nhava Sheva Poit,

(b) Rs. 4,15,334/- in respect of B/E Nos. 51 and 52 both dated 6.5.2002 in respect
of imports through Air Cargo Complex, Kolkata,

(c) Rs. 6,47,343/- in respect of B/E dt 6.6.2002 relating to imports through Kolkata
Sea Port,

(d) Rs. 32,57,994/- in respect of B/E No.271611 dated 21.6.2002 refating to imports

through New Custom House, Mumbai,

(iv).  ‘interest should not be recovered from them on duty not levied/ not paid in terms.of

Section 28AB of the Customs Act, 1962;

(v)  penalty under Section 114A of the Customs Act, 1962 should.not be'imposed upon

them. for their acts:of omission and commission as aforesaid; and

(vi)  the amounts deposited during investigation should not be appropriated and adjusted

towards the Customs duties and penalty payable by them under the. notice:

16.  ICICI Bank Ltd., and Shri Rakesh Yadav were catled upon by the same show cause
fiotice to' show cause, ih writing, to the respective Commissioners of Customs at Mumbai,
JNPT and Kolkata, in respect of the goods imported under Bills-of Entry Nos. as detailed
in Annexures | to 4 to the show cause notice, as to why penalty undet Section 112(a) of the
Customs Act, 1962 shoiild 1ot be imposed ‘upon them for their dcts of orission and

corinission ds aforesaid.

_Deta‘_i]"s_qf first round of:adiudicatinn]a"nd remand order of the Hon’ble CESTAT
17. Since the instant show caise notice.involved clearances not O'niy from Miimbai Port
bot also through Jawaharlal Nehru Port, Kolkata Port and Air Cargo Kolkata; a
Notification No. 87/2005 - Cus (NT) dated 28.09.2005 was issued by the Central Board of

Excise & Customs appointing:the Commissioner of Custorns .(Im’po’rt), New Cuistom House
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i
A

47. The imports under the above mentioned 5 Bills of Entry are nol elig
exemption under notification no. 84/97-Cus dated 11.11.1997.

i

through Nhava Sheva Port, is hereby confirmed u/s 28 of the Customs Af:§ 1962,

and is appropriated from the deposit of Rs.32,30,095/- made by M,{v.JS}”L on
i

23.8.2004 { refer para 11 above . :

3,17,587/~ and covered by B/E Nos 31 and 32 both dated 6.5.2002 in ?Gé
imports through Air Cargo Complex, Kolkata, is hereby confirmed w/s 2 6
Customs Act, 1962, and is appropriated from the deposit of Rs.10,62,677/- e

Mis JSPL on 15.3.2005] refer para 11 above], leaving a balance of Rs 6,4 7;§ 3

50. Customs duty amounting fo Rs.6,47,343/- in respect of goods valued at Rs
12,74,297/= and covered: by B/E di 6.6.2002 relating ‘to imports through

:
Ko
Sea Port; is hereby confirmed u/s 28 of the Customs Act, 1962, and is apprrg l
i

Jrom the balance mentioned in para 49 above.

i
i
i
i
i

51 Customs duty amounting fo Rs.32,57,994/~ in respect of goods valued at Rs

‘made by M/s JSPL on 30.9.2004 [refer para 11 above]. 3:

p
§
:
&

52, M/s-JSPL are also liable fo pay inferest on the above dmouiils u‘n'de);
284B of the Customs Act, 1962, which comes to Rs-435,14,546/~ till j3.().9;
worksheet enclosed]Interest will continue to accumulate if they do not f

:
amount by the due date. f
!

Lakhs only) in lieu of confiscation. If they do not pay this amoéunt the goods lying in

their factory/possession should be taken custody of as ownership 1‘1"J0£-.§Zi Stend

1962,
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54.  Keeping the role of each noticee in mind I impose the following penalties on
them. While imposing penally on Shri Rakesh Yadav, who was a Goviservant at the
time of commission of the offence, the fact has been kept in mind that he has
already uidergone detention under COFEPOSA and he would also be liable for

action under departmenial proceedings including possible prosecution by the CBI.

St No. | Name of the Noticee | Amount of Penalty in Rs.
1 N M/S Jindal Steel and Po.wer Lid. | .. 50 Lakﬁ.. ..

2 Mis ICICI Bank Ltd, | 70 Lakn

3. Shii Rakesh Yaday 2 Lakh

17.1 Noticee-1 preferred an appeal against the said OIO before the Hon’ble CESTAT
vide appeal nos. C/25/07-MUM. The Hon'ble Tribunal vide Order No. A/90749/17/CB
dated 14/11/2017 disposed the said appeals and ordered that:

In view of the rivalry submissions as above and also the tribunal having taken a
view that the appeal should go back to the adjudicating authority till the decision
of the apex Court, it is proper to send back all the appeals fo the d;ész;dictzting
authority who shall pass appropriate order on the hasis. of outcoine of the apex
Court judgment in Mangali Impex case which has been admitted in Civil Appeal
No. 20453 of 2016 as reported in 2016 (339} ELT A49 (SC), granting reasonable
oppurtunity of hearing to both the sides.We may state that when an appeal is
admitted by apex Court whether tlhie order appealed is stayed or not makes no
difference to law since the order appealed is under challenge and the Tribunal
should not overreach the jurisdiction of the apex Court as has been held by the
apex Cowrt in Union of India v. West Coast Paper Mills Ltd, 2004 (164) ELT 375
(SC).

17.2  The said-order of Hon’ble CESTAT was accepted by the Commissioner.of Customs
on 03/01/2018 and the said case file was transferred to Call Book subsequently: Further,
after certain amendments in the Act vide Finance Act, 2022, the said case file was taken

out of the Call Book on 30.11.2022.

Details of personal hearing and noticees submissions

18,  Personal hearings were granted to the noticees to appear on 24.04.2023,
07.07.2023, 12.07.2023, 03.08.2023 and 14.08.2023. Shri Hersh Choudhary, Advocate,
representative of Noticee-1 attended PH on 03.08.2023 and 14.08.2023 and further
submitted their final submissions' by email. Noticees-2 & 3 did not appear for the said

personal hearings.
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Summary of submissions of Noticee-1
18.1 The substantive requirement of the Exemption Notification was met in the
case, the denial of exemption, merely on the ground of some procedural infi

ex-facie perverse. Reliance placed on following judgements:

A. Mangalore Chemicals & Fertilisers Limited v. Deputy Commission
(8) TMI 83— Supreme Court]

B. Suksha International v. Union of India [1989-(39) BLT 503 (SC)]

C. Formica India Division v. Collector of Central Excise [1995 (3) TMI
Supreme Court]
D.  Union ofIndia v. Farheen Texturises & Ors. [2010 (7) TM1982 - B
High Court]

18.2 The Noticee further submits that since the Noticee was eligible for avai
benefit of the Exemption Netification, the Project Implementitig Authority, i.ej ICICI
Bank, had issued the PIACs to the Noticee. It is Turther submitted that the Noticte has
suceessfully undertaken. the project; which is evident from the report uploaded
‘website of the World Bank, which clearly indicates the details of the-project of the

.and that the said project-was successfully completed.

183 It is further submitted that the Exemption Notification at the clause (ii
Proviso also imposes a procedural condition of submitting certificate from the e
head of the Project Implementing Authority at the time ot clearance of importe
certifying that the said goods are intended to be used ina project financed inter ali
World Bank, and that the project has been approved by the Government o
Additionally, it also requires that the said certificate be countersigned by an offjcer
below the rank of a Joint Secretary to the Government of India, in the cO‘nc’cm{‘;'
Ministry in'the Governmient of India. In the present facts, the requisite certificat
issued by the Projeet Implementing Authority in respect of the impugned impo
present dispute is only limited to the countersignature on these certificates, which allegedly
were found to be forged. However, this position does not rendér the certificate
being 'ﬁo'rged_ or for that matter it does not render the Noticée ineligible for the b
the exemption, as all mandatory and substantive requirements for being eligible

exemption had been complied with.

184 Tt is ¢lear that the Ministry of Finance was not the concerned Line Mi
counter sign the PTAC and at-the relevant time there was no Line Ministry nomin
the concerried impotts, consequently the fact whether or not the countersignatur
PIAC wag proper is inconsequential in the present facts. Tn this regaid, reliance 1
on the judgment of the Hon’ble Supreme Court in the case of SRF Ltd. Vs CC,
[2015 (318) ELT 607 (SC)], wherein it was held that the benefit of an ex
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notification cannot be denied if the condition is such that it is practically impossible to

satisfy such condition.

18.5 The Noticee further submits that the eligibility of the Noticee and the procedure for
availing the customs exemption was reinforced by the fact that ICICI Bank reissued the
PIACs to the Noticee and forwdrded such PIACs through thé Ministry of Finance to the
Ministry of Environment and Forest for counter-sighatures. Therefore, it is evident that the
Noticee was and has always been cligible to avail the benefit of the Exemption

Notification.

18.6 Without prejudice to the above, the Noticee submits that all concerned partics,
including the Customs authorities, were under the bona fide belief that the Ministry of
Finance was the Line Ministry under the Exemption Notification. The PIACs issued. by
[CICT Bank to the Noticee specifically mientioned the name of the concerned officer in the
Ministry of Finance from whom the counter-sigriature was required to be obtained. Further,
the certificates, duly countersigned, were submitted with the Customs authorities at the
time of clearance of the imported goods, which was accepted by the Customs authorities
since they shared the bona fide belief of the Noticee that the Ministry of Finance was
indeed the Line Ministry. In light thereof, no mala fide intenfion or-collusion can be

attributed to the Noticee.

18.7 The Noticee submits that it has all throughout acted in a bona fide manner. The
record reflects that it had obtained all the requisite documents required under the
Exemption Notification and basis the representation/information given by ICICI Bank after
the bank had sent the same for being countersigned to the Ministry of Finance for obtaining
countersigned copies of the certificates. The conduct of the Noficée can be further
ascertained .from the fact that it suo oty moved the Hon’ble Chhattisgarh High Court to
seek ‘appropriate directions for designation of ‘Line Ministry’, as required under the

Exemption Notification.

18.8 The Noticee submits that there is no evidence on record to even iridicate that it had
colluded with Mr. Rakesh Yadav and/or ICICI Bank in fraudulently obtaining the
couriter-signatures on the certificates. This allegation is also not supported by the
statements of Mr. Rakesh Yadav (co-Noticee) and Mr, Anand T. Kusre (from ICICI Bank).
Infact, the certificates issued by ICICI Bank c‘]e’ariy recorded the name of Dr. Adarsh
Kishore (Ministry of Finance) and thereby, indicating that the certificates had to be
countersigned by him.

18.9  Therefore, it was ICICI Bank who directed the Noticee to handover the envelope
bearing the PIAC to Mr. Yadav, working with the Minist’r_y of Finance and thereafter; to
‘collect the certificates from Mr. Yadav. The Noticee otherwise had no occasion to interact

with Mr. Rakesh Yadav. This argument is also supported by the statement of Mr. Rajeev

Agarwal (General Manager — Corporate Finance in the Noticee company). Hence, the
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Noticee had no knowledge or per se involvement in getting the counter-signature done and.

the. Department is put to strict proof in respect thereof.

and obtain the certificates fromi the designated Line Ministry. It is safe to assume
Line Ministry would have counter signed the certificates issued in favour of the
Therefore, there secems to be no plausible reason why the Noticee would commit the:

actions, as alleged in thie captioned SCN.

counter-sighature, as contemplated tnder the Exemption Notification, was to mere
and/or attest the contents of the PIAC issued by ICICI Bank. The project undertak
Noticee was funded and approved by the World Bank and it was further approve
‘Government of India. It was only on obtairirig stch approvals_,;thatthe Noticee w
the PIACs. Therefore, the counter signdfire on such PIACs was to mercly a
acknowledge the contents of the PIACs. Further, another purpoese of such counter signature
was to intimate the concerned Line Ministry of the commencement of implemen

the project, so that the Line Ministry could appropriately govérn/overs

The Hon’ble Supreme Court in Chemphar Drugs & Liniments - 1989.(40) ELT 276 (SC),

had held that for alleging fraud and suppression for invoking extended petiod of liitation

positive evidence of action. on the part of Noticee to evade payment of duty must be
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established. In the present facts, there is no- evidence which suggests, let alone prove, that
the Noticee was in any way involved in getting countersignature on the certificates. In
absence of such evidence, it is submitted that the Departmeént. has not met.its burden and

the extended period of limitation could not have been invoked.

18.14 The irregularity in the counter-signature, albeit for no fault -of the Noticee, is a
rectifiable error and can, at best, be constried as a procedural -infirmity for which
substantive: benefit ought not be denied to the Noticee. It is submitted that during the
relevant point in time, ne Line Ministry had been notified by the Ministry of Finance and
therefore, ICICI Bank proceeded on the bona fide belief that Ministry of Finance is the
Line Ministry. Further, even when the Minis’;try of Erivironment-and Forests was niotified as
the' Line Ministry pursuant to the directions of the Hon’ble Chhattisgarh High Court, the
said Ministry refused to countersign the PIACs (forwarded to them by ICICI Bank) on
account of the pendency of adjudication of the present matter. Therefore, once the
‘captioned SCN s adjudicated by your good office, the Ministry of Environment and
Forests may deem it fit to countersign the PIACs and therefore, any irregularity that may
have occurred in the past ¢annot be held to be fatal to the entitlement of the Noticee to

avail benefit of the Exemption Notification.

18.15 The Noticee submits that no penalty under Section 114A of'the Act can be intposed
upon. the Noticee. The ¢aptioned Show Cause Notice had proposed imposition of penalty
under Section 114A of the Act. However, the Adjudiea_ti'ng-AuthOrityIhad', vide order dated
29.06,2006, consciously refrained ‘from imposing penalty under Section 114A of the Act.
The non-imposition of penalty under Section 114A of the Act was not contested by the
Révernue before the Hon’ble CESTAT. Therefore, the Naticee submits that insofar as. the
aspect of imposition of penalty under Section 114A of the Act'is congerned, it has attained
finality in the facts and circumstances of the present case and accordingly, no penalty-under
Section 114A of the Act is-imposable on the Noticee and simnilaily, the extended period of

limitation cannot be invoked qua the Noticee.

18.16 Without prejudice to the above, the Noticee further submits that'the captioned SCN
having been issued by the DRI, who was not the “proper officer” defined:under Section 28
of the Act, is without jurigdiction and therefore, deserves to be dismissed on this count as
well. In this regatd, the Noticee relies on the decision of the H_on"b’l_éBomb'ay High Court
in the case of Elite Aromas v. Union of India in Writ Petition No: 1929 of 2023, wherein it
was held that since the question of jurisdiction of the DRI to issue Show Cause Notices as
also the subsequent amendment brought about by the Finance Act, 2022 aré currently sub
Jjudice before the Hori*ble Supréme Court in the Review Petition filed ini Canon India Pyt
Ltd. v. Comunissioner of Customs [AIR 2021 SC 1699] and Civil Appeal No: 6142 of 2019
(Union of India- & Ors. v. Aspam Petrochem Pyt. Ltd.) respectively, the orders impugned

therein were stayed until the final disposal of the said matters by thie Hon’ble Supreme
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Show Cause Notices, is finally decided by the Hon’ble Supreme Court,

DISCUSSIONS AND FINDINGS

19.  The present SCN dated 12.05.2005 was issued to the following three notice

Noticee-1+: M/s Jindal Steel & Power Ltd.
‘Naticee-2: M/s ICICI Bank Ltd.
Noticee-3= Shri Rakesh Yadav

20. I have carefully gone through the SCN, records of the case, submission
noticees and records of personal hearing held before me. Noticees-2 & 3 did not ap
the 4 personal hearings given to them. Therefore, I am deciding the case ins’titutecé
them by DRI exparte on the basis of available records. Noticee~1 have appeared. al

i
made their final submissions. §

21. 1 find that the Hon'ble Tribunal vide Order No. A/90749/17/CB dated 14/]
remanded back the 1st OI0 dated 29.09.2006 issued vide F.No. DRI S0D/71/200;
$/10-15/2005 VA and ordered that “In view of the rivalry submissions as above
the tribunal having taken a view that the appeal should go back to the da_’juél :
authority till the decision of the apex Court, it is proper to send back all the appgag
adjudicating .authority who shall pass appropriate ovder on the basis of outcomi
apex Court judgment in Mangali Impex-case which fias been admitted in C’ivfl'Apé /
20453 of 2016 as reported in 2016 (339) ELT A49 (SC), granting reasonable opp%
of hearing to both the sides. We may state that-when an appeal is admitted by -apeﬁi.

whether the order appealed is stayed or not makes no difference lo law since ti

appealed is under challenge and the Tribunal should not overveach the Jurisdiction
apex Court as-has been held by the apex Court in Union of India v. West Coast _ng';
Ltd. 2004 (164) ELT 375 (SC)." é

s<
22,  The remand by the Hon’ble Tribunal is on the limited issue of jurisdictiop, 1 find
i

that the issue in the case of Mangali Impex was the jurisdiction of DR of.ﬁcers?% issue

SCNs under Section 28 of the Act. Similarissue came up later before the Hon’ble S?
Court in Canon India case, wherein the Hon’ble Court Tuled that DRI officers do li .
power fo issue -SCN under section 28 of the Act. So the only issue before me is-the%
of the SCN with respect to Mangali Iimpex’ judgement of the Hon’ble Delhi Higj Couirt

and Canon India® judgement of the Fon’ble Supreme: Coutt.
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7 Mangali Impex vs. Union of India-2016 {335) ELT 605 (Del.)
8 Canon India Pvt. Ltd. vs Commissioner of Customs-202§ {376) E.L.T. 3 (5.C)
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Letme deal with this issuenow:

I find that certain amendmerits were made in the Customs Act, 1962 vide Finance

Act, 2022. The relevant sections:are reproduced-below for reference:-

“87. For.section 3 of the Customs Act, the following section shall be substituted,
namely:— Classes of officers of customs. “3. There shall be the following classes:
of officers of customs, namely:— '

(a) Principal Chief Commissioner of Custonis or Principal Chief Commissioner of
Customs (Preventive) or Principal Director General of Revenue Intelligence;

(b) Chief Commissioner of Customs or Chief Commissioner of Customs
(Preventive) or Director General of Revenue Intelligence;

(¢j Principal Commissioner of Customs or Principal Commissioner of Customs
(Preventive) or Principal Additional Director General of Revenue Intelligence or
Principal Commissioner of Customs (Audit);

(d) Commissioner of Customs or Commissioner of Customs (Preventive) or
Additional Director General of Revenue Intelligence or Commissioner of Customs
(e) Principal Commissioner of Customs (Appeals);

() Commissioner of Customs (Appeals); (Audit);

(g) Additional Cominissioner of Customs of Additional Commissioner of Customs
(Preventive) or Additional Director of Revenue Intelligence or- Additional
Commissioner of Customs (Audit);

(h) Joint Commissioner of Customs or Joint Commissioner of Cusioms (Preventive)
or Joint Director of Revenue Irrtelifgeiice or Joint Coniwtissioner of Customs
(Audit);

(i) Deputy Commissioner of Customs or Deputy Commissioner of Customs
(Preventive) or Deputy Director of Revenue Intelligence or D;eputjf Commissioner
of Customs (dudit);

(/) Assistant Commissioner of Cistonis or Assistant Commissioner of Customs
(Preventive). or .Assistant Director of Revenue Intelligence or Assistant
Commissioner of Customs (Audit);

(k) such other class of officers _of customs as may be appointed for the purposes of

this Act. " (émphasis-added)

88. In section 5 of the Customs Act— (a) after sub-section (1), the following
sub-sections shall be inserted, namely:— "“(14) Wit_hou_tprejuﬁice"fo the provisions
contained in sub-section (1), the Board may, by notification, assign.such functions
as it may deem fii, to an officer of customs, who shall be the proper qﬁicer in
relation. to such funétions. (1B} Within their jurisdiction assigned by the Board, the
Principal Commissioner of Customs or Commissioner of Custonis, as the cdse may

be, may, by ordes;, assign such fiinctions, as he may deem fit, to an officer of
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custoins, who.shall be the proper officer in relation fo such finctions. "
sub-section. (3); the following sub-sections shall be inserted, namely—
specifying the conditions and limitations referred to in sub-section (1)«
assigning functions under sub-section (14), the Board may consider amyi or
more of the following criteria, including, but not limited to— (a) te .
Jurisdiction; (h) persons or class of persons; (c} goods-or class of goods; (
or class of cases, (e} computer assighed raridom assignment; (f) any other ¢
as the Board may; by notification, specify.
(5) The Board may, by notification, wherever necessary or appropriate, reqgliire two
or more officers of customs (whether or not of the same class) 1o have cos
powerss and functions to be performed under this Act.”,
97. Notwithstanding anything contained in any judgrient, decree or orde
court, tribunal, oi other authority, or in the provisions of the Customs A
(hereinafter referred to as the Customs Act),— (i} anything done or a
perf’or‘méd or aiy action taken ov -pm_‘p()rted to have beéen taken or don
Chapters ¥V, VAA, VI IX, X, XI, XII, XIi4, XIII, XIV, XVI and XVII of the
Aet, as it stood prior to its amendment by this Act, shall be deemed to ha
validly done or performed or taken;
(ii) any notification issued under the Customs Act for appointing or assigni
SJunctions to .any dofficer shall be deemed to have been validly issued
purposes, including for the purposes of section 6;
(ifi) for the purposes of this section; sections 2, 3 and 5 of the Custom:
amended by this Act, shall have and shall alwaps be deemed-to have effedt;
purpeses as if the provisions of the Customs Act, as amended by this :
heen in force at all material times.
Explanation— For the purposes of this section, it is hereby clarified .
proceeding arising out of any action taken under this section dnd pendin
date of commericement of this Act shall be disposed of in dccordance

provisions of the Customs Act, as amended by this det.” (emphasis added)

25.  In view of the above, I find that the Finance Act 2022 overrides the judgein
the Hon’ble Delhi High Couit in Mangali Impex and Judgement of the Hon’ble §
Court in Canon India. The aforementionied amendments in Section 3 of the Custo !
1962 and the. validation of action taken under the Customs Act, 1962 vide Finai
2022 have riot been stayed by any Court of Law. T also refer to the judgemeni o
Hon’ble Madras High Court in the matter 6f N. €, Alexender®, whercin. the vali
SCNs issued by DRI was challenged through virious writ petitions in the wake 0 .
India(supra) Judgement and.after enactment of the Finance. Act, 2022, Hon’ble H1g§h Court

while disposing of the said writ pctiti,ons held that pursuant to the ameiidment in S;:ctlon 3

!N. C. Alexender vs Commissioner of Customs and others-2022 (381) E.LT. 148 (Mad.).
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-of the Act by Finance Act 2022, officers froni the Directorate of Revenue Intelligence are

-explicitly recognized as Officers of Customs and Show Cause Notices issued by officers of

DRI cannot be assailed in view of validdtion in Section 97 of the Finance Act 2022 to

pendirig procéedings. Relevant paras of the said judgement are reproduced below:

26.

“295, Thus, officers from Group-B who are already fiom the :__C_'u'SI._‘oms'_Departmem‘
can be appointed as “Officers of Customs”. Similarly, the Officers of Directorate of
Revenue Intelligence (DRI) are uappointed as “Officers of Customs” under
notification issued under Section 4(i) of the Customs Aét, 1962.

297, Further, show .cause notices issued under various provisions cannot be
stifled to legitimize evasion of Customs duty on technical grounds that the Officers
fromt -Directorate of Revenue Intelligence (DRI) were incompetent to issue notices

and were not officers of customs.

298.  Insofar as completed proceedings i.e. where proceedings have been dropped
prior to passing of Finanée Act, 2022 is concerned, the proceedings cannot be
revived, However, the pending proceedings have to -be decided in the light of the

validation in Section 97 of the Finance Act, 2022,

299, In the light of the above discussion, the challenges to the impugned show
How’ble Supreme Court in Canon India Private Limited v. Commissioner of
Customs, 2021 (376) E.L.T. 3 (5.C.) fail.

308. Rest of the writ petitions in Table-/I challenging the impugned show cause
notices are dismissed by divecting the jurvisdictional adjudicating authiority to pass
appropriate orders on nierits and in accordance with law preferabb) within a

period 120 days from the daie of receipt of a copy of this order.”

312, Pending proceedings are directed to he completed in the light of the

validations contained in Section 97 of the Finance Act, 2022." (emphasis added)

I find that the N.C. Alexender Judgement(supra) has not been dissented/stayed by

the Hon’ble Supreme’ Court in. any proceedings so far. Therefore, in. view of the above; I

find that the SCN issued by ADG DRI, is legal and proper.

27.

On examining rest of the the issues raised in the SCN dated 12.05.2005 and the

submissions of roticees, I find that my predecessor Commissioner in the 1st OIO dated

29.09.2006 in paras 28 to 45 has given detailed findings on all such issues. I find his

findings on the issues raised ate reasonable and just'and the same are i¢produced below:
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“28.  The basic issue involved is regarding interpretation of Notfir. No. 8
dated 11.11.87 as amended by Notification No, 85/99-Cus., dated 6-g-1999,
No.119/99-Cus. dated 2-11-1999, Notification No. 75/2001 did. 06-07-01 and
Netification No. 107/2001-Cus. dated 12.10.2001. The text of the notific

applicable during the relevant period, is 'i'ep?'oduced_.beloua.m_

Government of India, from the whole of the duty of Customs {eviable

thereon under First Schedule to the. Customs Tariff Act, 1975 (St

Customs, us'thecase may be, having jufisdiction, -

{i} in case the said goods are -

{a) Imported by an international organisation listed in the Ahnexure
appended to this notification and-intended to be used in a project that has

been approved by the Government of India-and financed (whether. loan

or -a grant) by such on organisation, a certificate from such orgahisation
that the said goods are required for the execution of the said project and

that the said project has duly been approved by the Government

or

{b) Imported for use in a project that haos been approve the
Government of India and financed (whether by a loan or a grant) by an
international organisation listed in the said Annexure, a certiﬁcatef man
officer not below the rank of Deputy Secretary. to the Gavernment of India,
in the :Ministry of Finance (Department of Economic Affairs) that f;' said
goods are required for the execution of the said project and that the said

project-hds duly been approved by the Government of India;
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(ii) in case the suid goods are intended to be used'in a project financed
(whether by a loan or g grant) by the World Bank, the Asian Development
Bank or any other-international organisation other than those listed in the
Annexure, and the said project has been approved by the Government of
India, a certificate from the executive head of the Project Implementing
Authority and countersigned by an aofficer not below the rank of a Joint
Secretary to the Government of India, in the concerned Line Ministry in
the Government of India, that the said goods are required for the execution
of the said project dnd that the said project has duly been approved by the

Government of India, and

(i) in case the said goods are intended to be usedin a project financed
(whether by @ loan or a grant) by the World Bank, the Asian Development
Bank or any-other interndtional organisation, other than those listedin the
Annexure and the said project has been approved by the Government of
India for implementation by the Government of a State or a Union Territory,
g certificate from the executive-head of the Project Implementing Authority
and countersigned by the Principal Secretary or the Secretary (Finance), as
the case may be, in the toncerried State Government or the Union Territory,
that the said goods are required for the execution of the said project, and
that the said project has duly been approved by the Government of India

forimplementdtion by the concerned State Government.
Explanation. - For the purposes of this. notification, -

(a) ‘"international organisation” means dn internationaf
organisation to which the Central Government has declared, in pursuance
of section 3 of the United Nations (Privileges and immunities) Act, 1947 (46
of 1947}, that the provisions of the Schedule to the said Act shall apply;

(b) “Line Ministry" means o Ministry in the Government of India,
which has been.so nominated with respectto a project, by the Government:

of India, in the Ministry of Finance {Departmentof Economic Affairs).
ANNEXURE:

1. United Nations Development Programme,

2 United Natioris International Childrens' Fund,

3. Food and Agricultural Organisation,
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4. International Labour-Organisation,
5. World Health Organisation,
6. United Nations Population Fund.

7. United Nations World Food Prograrmme.

8. United Nations Industrial Development Organisation.”

29, There is no dispute regarding the facf that the impugned gooils were

intended to be used in a project financed by the World Bank. There is

e

dispute regarding the jfact that the said project has been approved by the

b

India. There is also no dispute on the issue that the project implems
authority in this case was the ICICI Bank and they had accordingly issa'ted‘)é‘ e
certificales,. covering impores ﬂz'mugh Muinbai Sea Port, Nhava Sheva SE
Kolkata Sea. and Airports. The dispute relates only to the idez-rﬁﬁcatib’

correct LINE Ministry in the GOI whose officer (not below the rank of Joint

e

hority

[ Bank

Sec'reza;y was  required (o countersigni thé project implementing

certificate. M/s JSPL have contended that since they were so advised by IC

e

they genuinely believed that the LINE ministry was the Ministry.of Finance.}
!

30.  To appreciate this defence point, it is necessary fo examine the defi

LINE Ministry as given in the Notification. It clearly says that the Line ; i,
wouild be a Ministry in-the Govt. of India which lias been so nominated wiﬂé
fo a project by Govt of India in the Ministry .of Finance (Depti. Of Eé:
Affairs). In this edse none of the noticees have been able to show any '!éfzfé
or notification from the Dept. Of Economic Affairs, GOI, nominating the coéE '
Ministry as LINE Ministry for the instant project, during the relevant _peiz
was oily much later, after the case was booked by the DRI, that the in
approached the Ministry of Finance for notifying the 'line' Ministry; w
later notified, in. November 2005, as the Ministry of Envirenment and

GOI]. It is ¢clear that the line Ministry had to be nominated with respect:

O o A

project. There is no evidence in the form of correspondences or Othé?"ﬁ?fseE
that .any of the noticees, particularly ICICI Bank, the project _Implem?
Authority, at any stage-sought to know; before the detection of this case,
Depuaytinent of_Ec,onomic Aﬂdfrs the name of the appropriate Line M_z'nis‘ﬁji
project for which they were veleasing the funds. ICICI Bank hmze'nru?.jrz‘l‘iog
they presumied, bondfidely, that the appropriate line Ministry was the Mz’é y
Finance. This not only reflects ignorance of law on their part but also a t'di
of basic common: sense. They cannot then claim infiocence in an offence )

committed as a divect. result of their lapse, negligence/ignorance. In ¢

.
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negligenice of this type 'strict liability” has to be imposed. When companies and
financial institutions of this stature make such careless blunders it can only be
conclided that this was done with a parficular design and motive. The attendant

circumstances supporithis conclusion.

31, The certificates in this case fave been given by the ICICI Bank and it was
their responsibility to get certificates countersigned by the appropriate officer in
the Line Ministrv. That ICICI Bank was awave of this responsibility is evident from
the letter addressed by them to the Additional Secretary, Ministry of Finance
Jorwarding copies of the certificates for countersignature; The letter from ICICI
Bank could have been sent by post, courier or by their representative directly to the
Ministry of Finance. In their wisdom they chose to send it through the
representative of the project-owner, Ms JSPL, who in turn used the "good offices” of
Shri Rakesh Yadav, to gel the'cozmz‘errsign'arure. Mis JSPL were merely aciing as the
agents of M/s 1 CICI. The responsibility of getting the countersignature was that of
the Project Implementing Authority- ICICI Bank in this case. If they handed
over these letters to some other agency they did so at theiv own peril and they
cannot now come back and say that they were under a bonafide belief that the
Sforged signatures were geniine. This can be best illustrated by taking the example
of the issue of a passport. A citizen is requiired to apply for the passport directly to
the passport office, If for his own convenience or otherwise, he hands over the
application te another person or tout and later on the passport is found to be
forged, he cannot claim ignorance/innocencé. The fact that ICICI had asked JSPL
to return a copy of the PIAC duly contersigned by the Joint Secretary, indicates that
they were aware of their responsibility to issue the PIAC complete in all respects. A
certificate which does not contain the required signatures is nothing but a piece of
paper: It acquires the status of a certificale only whew it is issued complete in all

respects,

32 The other point raised by the noticees is that since the certificate of the PIA
is genuine, the exemption should be granted fo the imports as the requirement of
countersignature 'is merely an attestation and in fact is only a proceditral
requireinent. Nothing could be farther fiom the truth. This argument implies that
the requirement of the countersignature by an officer of the level of Joint Secretary
and above to the Govi .of India, is redundant and at most an empty formality. The
wordings of the exemption notification clearly imply that the certificate of the PId
is worthless unless it is countersigned by the appropriate officers of the LINE
ministry. It cannot evenr be said that once the PIA has issued a certificate the
countersignature by the proper officer of the Line Ministry is a mere formality and

the -officer has no option but to sign it. This again presupposes that the
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apprvopriate line Ministry to the GOI is a mere rubber stamp and i
application of mind is involved in countersigning the certificate. [f that beis
vequire the signature of such:a senior officer of the Govt.of India and not bt it

signed by a much junior gazetted officer like the Under Secretary. Oneipannot
anticipate or presume the internal checks or guidelines which are necessar

the proper officer signs the certificates. One reason could he that-since th .
credit of the ADB as well as the particiilar project usider which the imppr

proposed to have been -effected, have been approved by the GOI it

appropriate that the GOI be the final authority 1o decide whether the par

project is actually covered for the line of credit or not and also wheller
eqiipments proposed to be procured /imported ave necessary for the said p
any. cdse this is only an dssumption and it is hot necessary for DRI to indi
significance of the signative by a Joint Secretary, This burden was cas

noticees which they have-not-discharged.

33.  Further, the Hon'ble Supreme Court of India in the matter of Eagle
Industries Ltd. Vs. Cormmissioner of Central Excise, Pune in Civil
No.4647 of 1998 decided on 02.09.04 [2004 (I7DELT 296(SC)] h
“condition of exemption notification has to be strictly complied with for ave
benefit and condition of [filing declaration/ undertaking under ex
nofification is not merely procedural. Hence exemption to be deng

non-observantce of said conditions ",

34. It has also been contended by the noticees that the certificates can iipw éven

be regularized if the Line Ministry countersigns the Certificates. In fact Mis JSPL
did approach the ‘Line Ministry’ - Ministry.of Environment and Forests in fis case
fo countersign the said cértificates but the Ministry-declined to do so. On this i

it will be relevant to r;_&_:ji_er to the decision of the Hon'ble CEGAT, Northern' B
New Delhi in the case of ICI India Ltd. Vs. Commissioner of Customs,
(2003(151})ELT336 (Tri-Del)) wherein it was held that " ... A fake docu
ab-initio unlawful and void, Any amiount of official action upon siich-a.d
cannot sanctify it or otherwise make it lmwful. Such a document cannot
to any right or benefit in law". This is the legal position settled by the
Supreme Court of Indig in New India. Assurance Co. Vs. Kamla & others
SCC 342). In that case, the main issue ‘which was considered by their Lo
with reference to relevant provisions of the Motor Vehicles Act, 1988, w
whether a fake driving licerice would get legully sdnctified by reason of i
by the siatutory authority. Their Eordsths gave their ruling in Prra 13

Judgment as under:
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"The observation of =t').‘re Division Bénch-of the Punjab & Hdryana Righ Court
in National Insurance Co. Ltd. Vs. Sucha Singh (1994 .ACJ 374 (P&H)) that
renewal of a document which purports to be a driving licence, will robe
even a forged decument with validity on account of Sectioh 15 of the Act,
propounds -a very dangerous proposition. If that proposition is allowed to
stand as a legal principle, it may, no doubt, thrill counterfeiters the world
over ds they would be encouraged to manufacture fake documents in g
legion. What was originally a forgery would remain null.and void forever
and it would not acquirelegal validity at any time binhate.Ver.pracess of
sanctification subsequently done on it. Forgery is antithesis to legality

and law cannot afford to validate a forgery.

35, Another point indirectly made by the noticees is that they had nothing to
gain by trying to get forged signatives of the officers of the Ministry Of Finance.
This is too simplistic an assertion. In all cases the PIAC were dispatched to the
respective Commissioners after the goods had alveady been dispatched by the
Soreign supplierto India. In fact in 4 cases the goods had already landed in India
before they procured the forged certificates. Any delay would have entailed huge
demurrage and detention costs. In any.case, every gain or loss cannot be gauged in
terms of direct monetary terms. Getting something done quickly which in the
normal cowrse would take some time also has financial impliéations-- Sfor all parties
concerned. Thus M/s JSPL had lots to gain if the cert_r‘ﬁcaze&_ were countersigned
urgently and for this they were willing 1o go to any. Ze:i_gths, Similarly, in the case.of
ICICI Bank they would have got the paymets released from: ADB early. None of
the noticees were involved with. the project only for social servite -or altruistic
reasons. They are all commercial éntities and they were all associated with the
Project for cominercial gain. Everyone had something to-gain from it, somé

immediately, soime subsequently.

30. Apdrt from the above, it ¢amior be ruled out that there could have been a
possibility (for reasons whicl will probably vremain .in. the realm of conjecture)
about which all the noticees were aware, that there was some shorfcoming in the
project. for which there was a probability that the proper officer of the LINE

Minisiry may not countersigh the certificites:

37 Thus the impugned goods were cleared against forged certificates which
implies that the condition of Notfn No. §4/87-Cus dated 11.11.1997 were not
satisfied, mdaking the goods liable for confiscation under Lsi'e_cﬁbiz Il{o) of the
Custoins Aet, 1962. It may be appropriate to refer to the Judgment of Hon'ble High
Court of Kolkata in the matter Shelh Mohd. Sayeed Vs. Assistant Contmmissioner
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proved in appropriate proceedings, the import of the goods would be unlingfil ard

would attract the confiscatory and penal provisions of the Customs Act and other

2t

that case such goods are liable to confiscation and.....".

38. A point has béen vaised by Shri- Rakesh Yadav that this is not aitase of
smuggling and hence lie cannot be said to have abetted smuggling. This coll enfion

is not correct since smuggling has been defined in.section 2(39) of the Custgins Act,

the CESTAT in the case of Commissioner, v/s Machino Montell Ltd., 2004 (168)
ELT 446. However this case caniot. be of miteh help to them. This wa a case
relating to- Central Excise and it was inter alia held that if duty is paid prior to
issue of show cause notice, mandatory penalty under Section 11 AC of the Central
Excise Act, 1944, would not bé imposable. The corresponding provision uiider the
Customs Act relar_ing to mandatory penalty is Section 1144 of the Custaims Aet,
1962, Thus the ratio of the said decision would merely imply that Section 1144
cannot be invoked in this case to impose mandatory penalty on M/s JSEL. This
issue was. also raised recently befbi*e another Large Bench of the CESTAT in the
case of Al-Fuala (Exports) Vs Commissioner-of Central Excise, Surat -I reported
in 2006 198 ELT 343 (Tvi.- LB) wherein it was held, relving on theicase of
Machino Montell Ltd, that though Section 1144 of the Custoins Act, 1962 ,coild not

imposing any penalty uinder the Customs Act, 1962, In the instant case the uctions

of M/s JSPL have made the goods lable for confiscation under Section Ill{o) of
the Customs Act, 1962 and lence penalty can definitely be-imposed on.then under:

Section 112(a) of the Customs Act, 1962.
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40.  M/s JSPL have raised the point of time-bay. In this case the documents may
not have been forged by JSPL but they were the ones to bring it into circulation.
One cannot take advantage of forged documents and when caught, feign
ignorance/innocence. In such cases sirict liability is placed on the pérson found
with the forged document. The fact of the matter is that goods were cleared against
foirged documents. This not only amounts to misdeclaration but also to fraud,
suppression of facts and collusion. In that case, as per the proviso fo section 28(1)
of the Customs Act, 1962, demands can be raised within five years of the date of

clearance. Thus the demand.is not time-barred in this case.

41,  Mfs JSPL were the main persons who contacted Shri- Rakesh Yadav and
obtained the forged signatures. Hence they are directly responsible for the crime.
Since they were responsible for clearance of goods against forged documents,
which made the goods liable for confiscation under section (o) of the Custoins
Act, 1962, they are liable for penal action under section 112(a) of the Customs Act,
1962,

42 As regards the role of M/s ICICI Bank Lid, though they might not have been
directly involved In the act of forgery, their acts of omission and commission have
been discussed in para 3 1 above and their gross negfigehce resulted in forged
certificates being produced for seeking exemptions from Customs duty. Had they
taken their responsibilities properly and acied with due diligence, as was expected
of a PI4, this fraud would not have been perpetraied. Shri desp Irani, Manager,
ICICI Bank Ltd in his statement dated 04.08.2004 had confirmed that they were
aware that the 'line' Ministry had to be notified by the Deptt of Economic Affairs
and for the present Project no such notification had been issued. Even then they
sent JSPL to the Ministry of Finance and that too a particular person by the
naine Shri Rakesh Yadav. They are, therefore, liable jbrpenal dction 112(a) of the
Customs Act, 1962, for abetment as their acts of commission and omission resulted
in-making the imported goods liable for confiscation u/s 111(o).of the Customs Act,
1962, Further it has beeir held in the case'QfA'irpartAutlwrif_;z of India Lid vs CC,
New Delhi [2003(158) ELT 33(Tri-Del) thar.penally can be imposed under section

112{q) for abetment on account of negligence also.

43.  Both M/s. JSPL & ICICI have pleaded that since there was no mens.rea on
their part, penalty should not be imposed, On this aspect, it is observed that mens
rea is not a pre-requisite for imposing penalty u/s 112(a) .o'f the Customs Act,
1962. This clause does not use expressions like "willful’, knowingly’, etc: to
attribute any intent. This clause prescribes a steict liability without rieed to
establish meis rea. The Actus Reus is itself the offence. The position is different in

respect-of clause (b) of Section 112 where the expression used is "... which he knows
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or has veasons to believe are liuble for confiscation ---=-" By the mere
goods have become linble for confiscation under any clause of section 11,
Customs Act, 1962, penalty can be imposed on all the persons who h
responsible for making the goods liable for confiscation, FEven for abetmer
(a}) of Section 112 cgn be invoked. If the main act of the person does wo
mens rea for imposition of pena[ijv,_ the same can not be a precond

abetment. M/s. ICICI Ltd. have relied upon the definition of abettment u/s 107 of the

Indian Penal Code, 1860. It is observed that the said definition or reference can be

has been defined in Section 41 of the IPC as a law applicable to o pt% cular

subject. The Customs Act; 1962, is definitely a special law relating fo the subject

44, As vegards Shii Rakesh Yadav, he is the wiain person who comm.{j;j‘ed the

forgery and. he has admitted this in his statement. For his acts of co
leading 1o the confiscation of goods he is liable for penal action wis 112
Customs Act 1962.

45, The amount of custom duty evaded his not been challenged by any of the

noticees.” (emiphasis added at several places above)

28. 1 agree with the-above findings of my predecessor Commissionet in the OIQ dated
29.09.20086.

29. 1 also-take note of the ratio contained in the judgements in the cases o
Dhar Lachhman Prasad", SPL Industries Limited" and Gautam Diagnostic

which state that rémand procecdings ordered on a person’s own appeal cannot be'su

n Banshi Dhar Lachhman Prasad & Anr-1978.(2YELT. (J385) (3.C) _ _
1-8P], Industries Limited vs Commissioner of Central Excise, New Delhi-TI-2003(159) ELT 720(T)
% Gautam Diagnostic Centre v§ Commissionér Of Customs, Mumbai-2003(159) ELT 678(T)
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to a greater penalty than that imposed on him in the original orderunless specifically stated
in the remrand order. Therefore, -am inclined to agree with the first Adjudication Order No.
123/2006/CAC/CC{IVAKP/Gr.VA dated 29.09.2006 on the quantum of penalty to be

‘imposed.
30. Inview of the above I pass-the following order.
ORDER

30.1 The imports under the above mentioned 5 Bills of Eniry are not eligible for
exemption under Notification No. 84/97-Cus dated 11.11.1997 as amended.

30.2 Customs duty amounting to Rs.32,30,095/- (Rupees thirty two lakh thirty
thousand ninety five only) (Details as per Annexure-1 to the SCN) in respect of goods
valued at Rs 63,58,455/- and covered by B/E No.736946 dated 23.4.2002 relating to
imports thfou'gh Nhava Sheva Port, is hereby confirmed under section 28 of the Act and is
appropriated from the deposit of Rs:32,30,095/- made by M/s JSPL on 23.8.2004.

30.3 Customs duty amounting to Rs. 4,15,334/< (Rupees four lakh fifteen thousand
three hundred thirty four only) (Details as per Annexure-2 to the SCN) in respect of
goods valued at Rs. 8,17,587/- and covered by B/E Nos 51 and 52 both dated 6.5.2002 in
respect of imports through Air Cargo Coniplex, Kolkata, is hereby confirmed under
section 28 of the Act and is appropriated from the deposit of Rs.10,62,677/- made by M/s
JSPL on 15.3.2005:

30.4 Customs-duty amounting to Rs.6,47,343/- (Rupees six lakh forty seven thousand
three hundred forty three only) (Details as per Annexure-3 to the SCN) in respect of
goods valued at Rs. 12,74,297/- and covered by B/E dated 06,06.2002 relating to imports
through Kolkata Sea Port, is hereby confirméd under section 28 of the Act and is
appropriated from the deposit of Rs. 10,62,677/- made by M/s JSPL on 15.3.2005.

30.5 Customs duty amounting to Rs.32,57,994/- (Rupees thirty two lakh fifty seven
thousand nine hundred ninety four only) (Details as pér Annexure-4 to the SCN) in
respect of goods valued at Rs. 64,13,374/- and covered by B/E No. 27161t dated
21.6.2002 relating to imports through Mumbai Sea Port, New Custom House, Mumbai, is
hereby confirmed under section 28 of the Act and is appropriated from the deposit of
32,57,994/- made by M/s JSPL on 30.9.2004.

30.6 M/s JSPL are also liable to pay intérest on the above amounts under section 28AA
(erstwhile 28AB) of the Act.

30.7 Goods totally valued at Rs.1,48,63,713/- (Details. as per Annexures-1, 2 3 & 4) in
respect of all the above five Bills of Entry are confiscated under section 111(0) of the Act.
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Since the goods have already been cleared, I impose a fine of Rs 15,00,000/- (Rupees

fifteen lakh only) in lieu of confiscation.

30.8 Keeping the role of each noticee in mind I impose the following penalties on them

under section 112(a) of the Act.

Sr. No. Name of the Noticee Amount of Penalty in Rs.
1. M/s Jindal Steel and Power Ltd. 50 Lakh
2. M/s ICICI Bank Ltd. 10 Lakh
3 Shri Rakesh Yadav 2 Lakh
ot
£).©8.2023
( Vivek Pandey )

IgFd HIAR[CH (ITATA-I)
Commuissioner of Customs (Import-I),

New Custom House, Mumbai-01

To

. M/s. Jindal Steel & Power Limited,
Jindal Centre, 12 Bhikaiji Cama Place, New Delhi.

2. M/s. ICICI Bank Limited through Shri Sandeep Bakhshi, MD & CEOQ, ICICI Bank,
ICICI Bank Towers, Mumbai, K7-400051. (Sandeep.Bakhshi@icicibank.com)

2 M/s ICICI Bank Limited, ICICI Bank Towers, Bandra Kurla Complex,

Mumbai-400051.

(o]

M/s ICICI Bank Limited, ICICI Bank Towers, Near Chakli Circle, Old Padra Road.
Vadodara, Guj-390007.

3. Shri Rakesh Yadav, 141,
Sector-3, Type- 4, Sadiq Nagar, New Delhi-110049.

3. Shri Rakesh Yadav, S/o Shri Ram Prasad Yadav,
353. Sector-3, Sadiq Nagar, New Delhi-110049.

Copy to:

1. The Pr. Chief Commissioner of Customs, Mumbai Zone-I, New Custom House,
Mumbai.
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The ADG, DRI, DZU, D Block, L.P. Bhavan, LP. Estate, New Delhi-110002.

The Pr. Commiissioner of Customs, NS-V, Jawaharfal Nehru Custom House, Nhava
Sheva, Uran Raigad, Maharashtra-400707.

The Pr. Commissioner of Custoins, Air Cargo Complex, NICT Building, Air Cargo
Complex, NSCBI Airport, Kolkata-700052.

The Pr. Commissioner of Customs(port), Custom House, 15, 1, Strand Rd, Fairley
Place, B.B.D. Bagh, Kolkata, West Bengal 700001.

ADG(CEIB), Central Economic Intelligence Bureau, Janpath Bhavan, B-wing, 6th
Floor, New Delhi-110001.

The Deputy Commuissiotter of Customs, Group-VA, New Custom House, Mumbai.

The Deputy Commissioner of Customs, CHS Section, New Custom House,

Mumbai. (For display on notice board)

Oftice Copy.
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