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GOVERNMENT OF INDIA

MINISTRY OF FINANCE/ DEPARTMENT OF REVENUE
CENTRAL BOARD OF INDIRECT TAXES & CUSTOMS, INDIAN CUSTOMS - MUMBAI ZONE - 1

OFFICE OF THE COMMISSIONER OF CUSTOMS (IMPORT-II)
2 FLOOR, NEW CUSTOM HOUSE, SHOORJI VALLABHDAS ROAD, BALLARD ESTATE,
MUMBAI — 400001,

Tel. No. 022-22757457 e-mail: adjncell-imp2nch@gov.in
F. No.: 8/10-135/2023-24/Commr/CAC/ NS-V/JNCH

CUS/APR/MISC/7236/2024-Adjudication Section -0/o Commissioner-Customs-
Nhava Sheva-V

Passed by: Shri Kumar Amrendra Narayan Date of Order:  18.09.2025
COMMISSIONER OF CUSTOMS (IMPORT-II) Date of Issue:  18.09.2025

C.A.O. No.: 98/2025-26/CAC/CC/IMPORT-II/KAN/Adjn(IMP-II)
DIN- 202509770000003353B3

ORDER-IN-ORIGINAL
1. This copy is granted free of charge for the use of the person to whom it is issued.
2. An appeal against this order lies to the Regional Bench, Customs, Excise and

Service Tax Appellate Tribunal, Jai Centre, 4th & 5th Floor, 34 P. D'Mello Road,
Poona Street Masjid Bunder (East), Mumbai 400 009.

3 The appeal is required to be filed as provided in Rule 6 of the Customs (Appeals)
Rules, 1982 in form C.A.3 appended to said rules. The appeal should be in
quadruplicate and needs to be filed within 90 days and shall be accompanied by four
copies of the order appealed against (at least one of which should be certified copy).
A crossed bank draft drawn in favour of the Asstt. Registrar of the Bench of the
Tribunal on a branch of any nationalized bank located at a place where the bench is
situated for Rs. 1,000/-, Rs. 5,000/- or Rs. 10,000/- as applicable under Sub Section
(6) of the Section 129A of the Customs Act, 1962.

4. The appeal shall be presented in person to the Asstt. Registrar of the bench or an
Officer authorized in this behalf by him or sent by registered post addressed to the
Asstt. Registrar or such Officer.

3 Any person desirous of appealing against this decision or order shall pending the
appeal deposit seven and a half per cent of the duty demanded or the penalty levied
therein and produce proof of such payment along with the appeal failing which the
appeal is liable to be rejected for non-compliance with the provisions of Section

129E of the Customs Act, 1962.



F. No. §/1

mmr/CAC/ NS-V/IINCH

SCN No. 1361/2023-24/Commr/Gr. VA/CAC/JNCH dated 22.09.02023

Adjudication of Show Cause Notice No. 1361/2023-24/Commr/Gr. VA/CAC/INCH dated

22.09.02023 issued vide F. No. $/26-Misc-632/2023-24/gr. VA JNCH under Section 28(4) of
the Customs Act, 1962

On the basis of the Alert Circular No. 01/2018 issued by the Audit Commissioner of Delhi, on the
issue of “Short Levy of Customs Duty” by way of claiming ineligible benefits of SI. No. 18 of Customs
Notification No. 57/2017-Cus. dated 30.06.2017 (as amended by Nifn. 69-2018-Cus. dated 26-09-2018),
data pertaining to imports under CTH 8518 made by various importers through JNCH (INNSA1) was
analysed in detail.

It is observed that M/s. KUNHAR PERIPHERALS PRIVATE LIMITED (IEC - 03194010450)

having address as

407, NUCLEAS MALL, 4TH FLOOR,I,

CHURCH ROAD, PUNE,

MAHARASHTRA-411001 have imported goods having description as “Speaker” under the aforestated
CTH as detailed in Table-A Below ( which is also annexed as Annexure-A to the SCN). The importer has

paid BCD @10%. The imported goods attract BCD @ 15%.

speakers.

The said exemption is not available for

TABLE-A
W Momber |AE Datw IEC WAMIE i Dwscripbion | Tatal Auvessaiele Shedt Levy OF
Value - Asseyend Bty
TEIOG02T] 2600 2018 KUNFAR PERIPHERALS PRIVATT M ||1'|M|:um BLLTLTCHTTH SPEARE RS(MOUEL ARIIS 0120)[COLON BLACLIWRC | 500381.21)]
WIOAOR| A0 A KIIMHAR PERPHTHALS PRVATE NI MULTIMEDIA SPEARER 10981 =] L
F205077] 2008 20N KUNKAR PERIFHERALS PRIVATI LT MULTIMEDIA SPEAKER 533 5983
FI05037) 2.0 A01E|K UNHAR PERTPHERALS PHIVATE GRAIT{ RALILTIMECHA SPEAKER AS90 2 ¥R
HOS027| 26002018 {KLINHAR PERIPHERALS PRIVATE lIMI}I\:U LTIMEDIA SPEAKER K2301 _IB 0085
H20S007|  26-00-2018|KUNMHAR PERIPHERALS FRIVATE LIMIT|MULTIMEDIA SPEAKER TGE37 500,43
8205027 26-08-2018|KUNHAR PERIPHERALS PRIVATE LIMITIMULTIMEDUA SPEAKER 16154 5160
H206037| 3609 :u:l_l_umm.n PERIPHARALS PRIVATE |IMITIMULTIMETHA SPEAKER 16155 [TrE]
WIOEOIT| 2000 2OLH|NUNHAR PERIPHERALS PRIVATE LIMAUT| MLILTIRAE DA SPEARER{MODEL FO,BTLa)C ORI BEACKHINAND ARTIS)WHC £ 591 64
UUAI70T] 27 L1-A01E|KUNIAT PERITHERALS THIVATE LM MU TIMEGEIA BLUETDOTH SPEAKER WITH BT/AUAN/USH IMODE]_1TH0(0RIA A7 11
Wa27n2| 27 1-2018[KUNHAR PERIPHERALS PRIVATE LIMITIMUII'IMFI:MA BLUETOOTH SPEAKER WiITH AL g LISBMODLL BT222)RiHA 01892, 78
9g2270d] 27-11-2018] mel-\hﬂ[ LANATT BRI TIRAR THA ULUETORTH SPEARER WITH U1 AALK-IN/USE] MODEL BTA05)[RA] 29118642
GO22702| 271 1-2018|KUMMHAR PEMIFHERALS PRIVATE IlMIJ‘MULIIMLD&ﬂ BLUETOOTH SPEARER WITH BIIAUKTIII“I-F[]:SNMQ‘IFl BTG4 AN 2115004 60
Wm‘mu PIIVATE LM MULTIRAEDIA RUUETODTH SPEAKTR WITH IT/AUK-IN/USRIMDDEL BTA0DINRA 57718213
" 022702| 2711 J01R|KUNNAR PTRIPHERALS PRIVATE LNIT|RAULTIMEDA ALUETODTH SPEAKER WITH BIJAL-INATSO]MODEL BT70Z)BRA 533556
022703 27- 103018 KURTAT FLRIMILIALS PRIVATE unﬂ'\ﬁmm BLUETOOTH SPEAKER WITH BT/ALEIN/USAIRODEL RTA9)(RRAN TARRAG. 0
G022708| 17-11-2018|KUNITAR ILRIPHERALS IRIVATE LI MULTIMESKA BLUETOOTH SPEARTR WITH BT/AUK-IN/USNIMODEL DNT99)BRAN 33173102
sop2nal 27010018 KUNHAR FERIPHERALS PRIVATE LIMIT]MULTIMEDIA SPEAKER WITH BT/ALDCIMSUSHIMOUEL R1.103) 4T
ELTEETT KUNHAR PERIFHERALS FRIVATE ler%Mul TIMETHA SPLAKER WHTH BT ALUR-IN/USKIMOLEL K1205) arie
[ TopazTo: LB KLINMAR P RIPTIEIEALS PHIVA TE LINATT| BALIL TIMIECIA SPEARER WiTH B 1AL (INJLISBMODEL K2201) FYEE
T8022702] 17-11-2018|KUMIAR PTRPHEIALS PRVATE ONIT{MULTIMEDIA SPOARTR WITH BT/ALUX IN/USBMOEEL $H03) arTE
5214%01) 11-13-2018|KUNDAR PLAIPRERALS PIIVATE UM MULTIMEEHA GLUETOQTH SPEARER (MODEL ATS0][0RAND ATUSNWIC ETA CF T AY
S204501] 11022008 | RUNTIAT PLITMALRALS IIVATE LIMITIMULTIREDIA BLUETOGTH SPEALERIMODEL K0 BT JOAANG ARTISIIWEPCITA SBEABATY FIRTE)
TIVANOT| 11 12-20 L8| KUMHAR PERIPHERALS PRIVATE UIMTIMULTIMEDIA BUIETOOTH SPEAKEIMODTL MO DTI0JBHAND A TSWICETA 25036058 10508
SHSEAD| 10 01-2019|KUNHAR PERIPHERALS FRVATE LIITYE.0 USH MULTINEDIA SPLARLIE W0 5071 W/STTMOTEL AT MINCOLOR a11270.08 W56
| unassan] 10 012049 KUNHAR PERIFHERALS FRIVATE LIMITEZ0 USE MULTIMEDIA SPEAK 1{1};0 USB/F/SO)MOBEL ARTIS MINIICTH O S (ST
ARSRAD| 10082010 KUNHAR PERIFHERALS PRIVATE LIMITIZ D 5B MUCTIREDIA SPEAKER W/ {150/ FM/SDIMEDI i il AR
GBA5B45] 10-01-2010|KUNHAR PERIFHEAALS FRIVATE LMITIMULTIMEDIA BLUCTOOTH SPEARER WAWIRED MIEFUSE/T/TFAAUMMODELDT] 1E17406 32
6GA2110] U01-2019 | KUNFIAR PERIFHERALS PRIVATE LIMITMULTIMEDIA BLUETEOTH SPEAKER WITH DT/AUX-IN/USTMODEL DTHI0AAN] 7§52 710,06 S06dd
THO0516] 07-07-2019|KUMHAR PERIFHERALS PRIVATE LIMT]MULTIRE DM BUCTOOTH SPEARERIMUDLL HT00)IBRAND ARTISTWPE ETA C LIRLUB 96 T5H13
i HE Mumber (04 Date FEC MARME bwin Diwiariptaon [ Tatal Avsnaadin St Ly €0
Valus - Aniesizef iy
! - ——
DOGOR G| O 02 A00IKUEHAR PLRIMHERAALS PIIVATE LIMITIMUOLTIMEDIA ALUETOOTH STRAREH{MODEL TTROGHWPC FTA CERT MOSI-ETA 924991 32 Hﬂi‘t
Sar0nL| 07022009 KUNHAR PERIPHERALS PRIVATT LIMIT| MULTAEDIA BLUETONITH SPEAKEIMODEL BTU00)WHC ETA CERT NOSI-ETAY|  L0ak1te Y GGT24
TURO516| 07 02 2019 |KUNHA FERIFHERALS #HIVATE LMITIMULTIMEDIA BLUETODTH SPEAKER(MOCEL L6- 1228N]NEV] SOEY 17 330
RGOS 16| 07073000 |KUNHAR PERIPHERALS FPRIVATE LINIT{MULTIMEDIA BLUETOOTH SPEAKER[MODEL LG- 15U6M)[NCV) Y1643 A6l
SHROLLG|  0F-02-2000|KUNHAN PERIPHERALS PRIVATE uMIITMUletDu\ BLULTOOTH SPLAKER(MOUEL Lu- 203 {NCV] 1A 151
2207530 2602 2009 KURHAR PERIPHERALS FRIVATE UMITIRT MULTIMEDIA SPEAKERIMCY) 1803, 77! 117
T207520] 26023010 KUNHAR PERIFHERALS PRIVATE LINITIMULTIMEDIA BLUETOOTH SPEARER{MODEL MO BEILIHAND AHTIS)(WICETA 505474 ABETG
S30790] 2002 2018 |RUNHAT PERFHERALS PIVATE LIT{MUL TIMEDIA SPEAKERIMODEL RTOI(COLOR DLACKIARANT ARTIWPCETA C 20697272 15380
3207500] 2607 2019 |XUNHAN P IIPHERALS PIIVATI LINIT[MULTIMEDIA SPEARENMODEL BTOSHCOLGR LUy msANIY ARTISHWPEETA CE 236872.72) 15381
3307530| 26-02-2010|KUNHAR PERIPHERALS FHIVATE LIMITIMULTIMEDIA SPEAKER(MODEL BTOGHCOLOR SILVER NON SHINYNBRANDARTIS ATTESS2 30950|
T307530] 26.09.2018| KLINILAR PERIPHERALS PIIVATE LIMIT|MULTIMEDIA SPEAKER(MODEL BT07){COLOR: BLACK)[BRAND ARTISHWPELTA 531095 85 San]|
T7530| 26-02-2014] KINIAR PERIPHERALS PRIVATE LINIT|MUL TIMEDIA SPEAREM{MOOEL BT22{BRAND ARTISIWIC EfA CERT NOGR ETA) R 27758
J307500] 2002 J019|KUNIMAR PERIPHERALS PRIVATT LIMIT|MLILTIMEDIA SPEARERIMODEL FTVA)I0RAND AR TSJWPC ETA CERT NOSHAETA] BEA6Y29 44517
2207530 26-00 20 19| KUNHAR PEIIPHERALS PRIVATE LINT{MULTIMEDIA SEEAKERIMOOEL B4 BRAND ARTISHWPE ETA CERT NOSR-ETAY 44331033 206772
T207530] 20-02- 2009 | RUMHAD PENTHERALS PRIVATT LIMITIRAUL TIMTLA SPEARTHIMEDEL RT72)RRANT ATTISHWAC ETA CERT NOSR-ETA| 47194168 40629
3707530] 26 02 2008 | KUNHAR PEIPHERALS PRIVATE LMUTRALLTIMEGIA SPEAKFRIMGIDEL NOLBTIHCOLON BLACKHBRIAND ARTISIWIC { 650263 23680]
TAIB108| 0703 7009 | KUNHANL PLIPHERALS PRIVATE LIMITTMULTIMEDIA SPEAKER WITH BT/ALKIN/SIHMCHDEL BTSSHETARD ARRTESHWP 2500568.09| 164853
ININIEA] 074032010 [KUNHAR PERIFHERALS PRIVATI (IMIT{MUL TIMEDMA SPEAKER WITH IT/AL-R/USBIMUGEL BTH)[BRAND ARTISHINT) G1aHE5Y.46 402273
T505A20| 20082019 |KLINIUAR PERIFHENALS PIIVATE UMITTIMULTIMEDIA BLUETOOTH SFEAKLIWITI ET/ALX-AN/USI(MONTL WTTF)(BHATG 1133754 VGG
ZH05030] 20032014 KLUNHAR PERIFIERALS PRIVATT LIMITIMMUL TIMEDHA SOLAREN WITH IT/AL IM/USTRA0DEL 6151 JIRIAND ARTIS)WP 2GS 162503
TRATIES| 20 03 2019| KUNHAR PFRIPIERALS PRIVATT UMITIMULTIMEDIA BLUETROTH SPEAKEI{MUODEL BT908) BRAND ATISHWRC ETA CY 11947214 71517
TSASIGH|  ZH00-Z010|KUNHAR PFAIFHERALS PRIVATT LIMITIMULTIMETIA BLUETOCTH SPEARFR{MODIL TO1IBRAND RRTE)WRE ETA C 147740619 95890
I54016A| 7000 2000] KUNHAR PERIPHERALS PRIVATE LIMIT|MUL IIMEDIA BLUETGOTH SPEAKER|MODEL U1 L) BRANG ARTISHWPE ETA CI 19465892 64551
'.rua-u:.s! 23032010 KUNHAR PERIPHERALS PMUVATE UMIT|MULTIMEDIA BLUETOOTH SPTARER[MODIL HO BT ]J:HHMII) ARTISHWPCETA IR, 7 A%l
206684873] 01042008 KUNHAR PERIPHERALS FRIVATE LIMITIZ. L MULTIMEDIA SPEAKER SYSTEM (WITH 1 Jn;r.u.a:wwnamrntuuna ! [TITFERT] B3L1
| 7668373]  01-04-2019| KUNHAR PERIPHERALS PRIVATL LIMITTZ, 1 MULTIMECHA SPEAKER SYSTEMIWITH USE/ S0P VBT/REMOTCHMEOEL MO _Leoasn) A35H1
JC0HITA| 01-04- 201 S]KUNWAR PERIFHERALS PRIVATE LIBNT]S. 1 MULTIMEDIA SREAKER SYSTEM{WITH LSBT FRASNVTREMOTT MODELNG, OS54 & 58127
TGLEAT3| 01083010 KUHHAT PERIPRERALS PRIVATE um1'{'me. TIWIERIA SPLARER SYSTEM LLIABLINCVITWATH USB 50/F M BT EMOTE) 1A val 97,
FoEa70] O1-04-2010] KLNHAR PERIPHERALS PIIVATL LIMITIMULTIMEDIA SPEAKER SYSTEM it231INCV] WITH UST/SD/FM/BTAMEMOTE) 120841 8
2958406| 10-04-3019|KUNHAR PERIPHERALS PRIVATE IIMI'I'] WALILTIMEDI, DULIE TGO TH SPEARERD/LSE/TE BT WA (MOULL BT 1238 PARGG T B3 15
[ .. T
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) !-llfnﬂﬁlr 2B405-2013] KUNHAR PERIPHERALS PRIVATE LIME

T Duscrktion
Total Asswasalsle  [Shodt Lewy OF |
Ml - Asussedt Oty l

2805 1019]

3484338 01-06-201%

EUNMHAR PERIPHERALS PRIVATE LI 2.0 USE MULTIMEDA
KUNHAR PENPHENALS FRIVATE LIMITI 2.0 USE MULTIME DA SPEAREH (/0 LIS

21 MULTIMEINA SPEAKER SYETEMIWITH LISH/5D, 3
: H LISH/S0/ VBT AL oD,
KUNHAR PERIFHENALS PRIVATE LIMIT| 5.1 MALLTIMEDIA SPEAKER SYSTEASTWITH L . o

ITEAM M1

GREGH S¢
1702252.01

BISD/ FRUNT /ALY EAIDEL O W
SPEARER [W/O USIYFM/S0) [MODEL ARTES NI CO LDH[

B/FMYSTIIMOTT =715 MINICOLOR]

69383504

!’9!“]! e :tr:::: :::IF:::HMS PRIVATE L!Mrr{ 1.0 USE MULTIMEDIA SPEARERW/ O | TS0/ FRASTHMOOEL ARTES 49§ 1105400059,
E {6- | ERALS PRIVATE Lint I MUILTIMEDIA BLUET: £ 1 :
m;,sgl T ' VETOOTH 5% ARERIMODEL BT22)(BRAND ARTISIWPC ETA CE HI8292.06]

5 PRIVATE LlMHj ML TIMED (A SPEARET{NTY]

1272.59

[HUMHAR PERIPHERALS PRIVATE LIRVTED Total

5199240 59|

3 The Bills of Entry (as per Annexure-A to the SCN) wherein goods have been classified under CTH
8518 attract levy of BCD as per Table-A. However, they have been cleared under lower rate of BCD. As
per Notification No. 57/2017-Cus dated 30.06.2017 as amended by Ntfn. 69-2018-Cus. dated 26-09-
2018, following changes in effective Basic Customs Duty have been made:-

TABLE-B

(Effective BCD Rate on CTH-8518)

S. | Ntfn.
No

Chapter or | Description of goods

Heading or
Subheadin

g
or
tariff item

Conditi
on
No.

Cus. dated

Cus. dated
26.09.18

18 | Ntfn.57/2017-

30.06.2017
Amended by
Ntfn.69/2018-

8518 All goods other than

(i) Speakers, and;

(1) Microphone

(3) Receiver

(ii) The following parts
of cellular mobile
phones namely : -

(2) Wired Headsets ; and

3; Consequent upon the above notifications, it is amply clear that Sr No. 18 of Customs Notification
No. 57/2017-Cus. dated 30.06.2017 (amended by Nifn. 69-2018-Cus. dated 26-09-2018) applies to All
goods other than the following Parts of cellular Mobile phones

L Speakers &

=
=

s
=

Receiver

i. Wired Headsets

Therefore, the imported goods being Speakers do not qualify for the exemption of BCD under Sr
No. 18 of Customs Notification No. 5§7/2017-Cus. dated 30.06.2017 (amended by Nifn. 69-2018-Cus. dated

26-09-2018).
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F. No. 8/10-135/2023-24/Commr/CAC/ NS-V/INCH
SCN No. 1361/2023-24/Commr/Gr. VA/CAC/JNCH dated 22.09.02023

3.1.  The total assessable value of the BE items so imported is  8,51,99,240.59/- and it appears that a
short levy of BCD amounting to ¥ 55,29.431/- (as detailed in Annexure-*A’ to the SCN) is recoverable
from the Importer along with applicable interest and penalty.

4. In view of the above, Consultative letter was issued to the importer to clarify the issue raised by
the department and if agreed to the observation/finding of the department, the importer was advised to pay
the differential duty alongwith applicable interest and penalty. However, no reply or submission is given
by importer in this regard.

5. Relevant legal provisions for recovery of duty that appears to be evaded are reproduced here for
the sake of brevity which are applicable in this instant case:

5.1 After the introduction of self-assessment vide Finance Act, 2011, the onus is on the importer to
make true and correct declaration in all aspects including classification and calculation of duty, but in the
instant case the subject goods have been mis-classified and duty amount has not been paid correctly. Section
17 (Assessment of duty), subsection (1) reads as:

‘An importer entering any imported goods under section 46, or an exporter entering any export
goods under section 50, shall, save as otherwise provided in section 85, self-assess the duty, if any, leviable
on such goods.’

5.2 Section 28 (Recovery of duties not levied or not paid or short-levied or short-paid or
erroneously refunded) reads as:

‘(4) Where any duty has not been levied or not paid or has been short-levied or short-paid or
erroneously refunded, or interest payable has not been paid, pari-paid or erroneously refunded, by
reason of,-

(a) collusion; or
(b) any wilful mis-statement, or
(c) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter, the proper officer
shall, within five years from the relevant date, serve notice on the person chargeable with duty or interest
which has not been so levied or not paid or which has been so short-levied or short-paid or to whom the
refund has erroneously been made, requiring him to show cause why he should not pay the amount
specified in the notice.

(5) Where any duty has not been levied or not paid or has been short-levied or short paid or the
interest has not been charged or has been part-paid or the duty or interest has been erroneously refunded
by reason of collusion or any wilful mis-statement or suppression of facts by the importer or the exporter
or the agent or the employee of the importer or the exporter, to whom a notice has been served under sub-
section (4) by the proper officer, such person may pay the duty in full or in part, as may be accepted by
him, and the interest payable thereon under section 2844 and the penalty equal to fifieen per cent of the
duty specified in the notice or the duty so accepted by that person, within thirty days of the receipt of the
notice and inform the proper officer of such payment in writing. '

53 Section 46 (Entry of goods on importation), subsection (4) reads as:

‘(4) The importer while presenting a bill of entry shall make and subscribe to a declaration as to
the truth of the contents of such bill of entry and shall, in support of such declaration, produce to the proper
officer the invoice, if any, and such other documents relating to the imported goods as may be prescribed.’

5.4 Section 111 (Confiscation of improperly imported goods etc.) reads as:
'The following goods brought from a place outside India shall be liable to confiscation:

(o) any goods exempted, subject to any condition, from duty or any prohibition in respect of the
import thereof under this Act or any other law for the time being in force, in respect of which the condition
is not observed unless the non-observance of the condition was sanctioned by the proper aofficer,’

55 Section 112 (Penalty for improper importation of goods ete.) reads as:
‘Any person, -

fa) who, in relation to any goods, does or omits to do any act which act or omission would render
such goods liable to confiscation under section 111, or abets the doing or omission of such an
act, or
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F. No. 8/10-135/2023-24/Commr/CAC/ NS-V/JNCH
SCN No. 1361/2023-24/Commr/Gr. VA/CAC/IJNCH dated 22.09.02023

(h) who acquires possession of or is in any way concerned in carrying, removing, depositing,
harbouring, keeping, concealing, selling or purchasing, or in any other manner dealing with
any goods which he knows or has reason to believe are liable to confiscation under section
111, shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act or any
other law for the time being in force, (o a penalty not exceeding the value of the goods or five
thousand rupees, whichever is the greater;

(ii) in the case of dutiable goods, other than prohibited goods, subject to the provisions of
section 1144, to a penally not exceeding ten per cent. of the duty sought to be evaded or five
thousand rupees, whichever is higher.’

5.6 Section 114A (Penalty for short-levy or non-levy of duty in certain cases): -

‘Where the duty has not been levied or has been short-levied or the interest has not been charged
or paid or has been part paid or the duty or interest has been erroneously refunded by reason of collusion
or any wilful mis-statement or suppression of facts, the person who is liable to pay the duty or interest, as
the case may be, as determined under sub-section (8) of section 28 shall also be liable to pay a penalty
equal to the duty or interest so determined.’

6. Whereas, consequent upon amendment to the Section 17 of the Customs Act, 1962 vide Finance
Act, 2011, 'Self-assessment' has been introduced in customs clearance. Section 17 of the Customs Act,
effective from 08.04.2011 [CBEC's (now CBIC) Circular No 17/2011 dated 08.04.2011] provides for self-
assessment of duty on imported goods by the Importer himself by filing a bill of entry, in the electronic
form. Section 46 of the Customs Act, 1962 makes it mandatory for the Importer to make entry for the
imported goods by presenting a bill of entry electronically to the proper officer. As per Regulation 4 of the
Bill of Entry (Electronic Declaration) Regulation, 2011 (issued under Section 157 read with Section 46 of
the Customs Act, 1962), the bill of entry shall be deemed to have been filed and self-assessment of duty
completed when, after entry of the electronic declaration (which is defined as particulars relating to the
imported goods that are entered in the Indian Customns Electronic Data Interchange System) in the Indian
Customs Electronic Data Interchange System either through ICEGATE or by way of data entry through the
service centre, a bill of entry number is generated by the Indian Customs Electronic Data Interchange
System for the said declaration. Thus, under self-assessment, it is the Importer who has to ensure that he
declares the correct classification, applicable rate of duty, value, benefit of exemption notifications claimed,
if any, in respect of the imported goods while presenting the bill of entry. Thus, with the introduction of
self-assessment by amendments to Section 17, since 08.04.2011, it is the added and enhanced responsibility
of the Importer to declare the correct description, value, notification, etc. and to correctly classify, determine
and pay the duty applicable in respect of the imported goods

y Therefore, in view of the above facts, it appears that the importer has deliberately not paid the duty
by wilful mis-statement as it was his duty to declare correct applicable rate of duty in the entry made under
Section 46 of the Customs Act, 1962, and thereby has attempted to take undue benefit amounting to 2
55,20.431/- (as detailed in Annexure-*A’ to the SCN). Therefore, the differential duty, so not paid, is liable
for recovery from the Importer under Section 28 (4) of the Customs Act, 1962 by invoking extended period
of limitation, along with applicable interest at the applicable rate under section 28AA of the Customs Act,
1962 and for their acts of omission/commission.

8. Section 111(0) of Customs Act, 1962 provides for confiscation of the goods if any goods exempted,
subject to any condition, from duty or any prohibition in respect of the import thereof under this Act or any
other law for the time being in force, in respect of which condition is not observed unless the non-
observance of the condition was sanctioned by the proper officer. Section 111(m) of Customs Act, 1962
provides for confiscation of the goods if any goods which do not correspond in respect of value or in any
other particular with the entry made under this Act or in the case of baggage with the declaration made
under section 77 in respect thereof, or in the case of goods under transhipment, with the declaration for
transhipment referred to in the proviso to sub-section (1) of section 54.

9. It appears that the Importer has failed to comply with the conditions mentioned above; therefore, it
also appears that the imported goods are liable for confiscation under Section 111(m) and/or 111(o) of the
Customs Act, 1962.

10. It further appears that the Importer for the acts of omission and commissions mentioned above has
rendered themselves liable for penal action under section 112(a) and 114A of the Customs Act. 1962,

1. In view of the above, the importer, M/s. KUNHAR PERIPHERALS PRIVATE LIMITED
(IEC-03194010450) having address as 407, NUCLEAS MALL, 4TH FLOOR,,1, CHURCH ROAD,
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PUNE, MAHARASHTRA-411001 is hereby called to show cause to the Commissioner of Customs, NS-
V, JNCH, Nhava-Sheva, Distt. Raigad, Maharashtra- 400707 within 30 days of the receipt of this notice as
to why:

(i) Differential/short paid Duty amounting to ¥ 55,29,431/- for the subject goods imported vide
Bills of Entry as detailed in Annexure-‘A’ to the SCN should not be demanded under Section
28(4) of the Custom Act, 1962.

(ii) In addition to the duty short paid, interest on delayed payment of Custom Duty should not be
recovered from the Importer under section 28 AA of the Customs Act. 1962.

(iii) The said subject goods imported vide Bills of Entry as detailed in Annexure-*A’ to the SCN
having assessable value of T 8,51,99,240.59/- should not be held liable for confiscation under
Section 111(m) and/or 111(o) of the Customs Act, 1962.

(iv) Penalty should not be imposed on them under Section 112(a) of the Customs Act. 1962 for
their acts of omission and commission, in rendering the goods liable for confiscation, as stated
above.

(v)Penalty should not be imposed under Section 114A of Customs Act, 1962 for short levy of duty.

12. Further approval of extension of adjudication, till 21.09.2025 was granted by Chief commissioner
of Customs, JNCH vide order dated 22.08.2024.

13. SUBMISSION OF THE IMPORTER

13.1 The Noticee is engaged in the business of trading and manufacturing electronics in the fields of

Home Audio, Personal Audio, IT & Power Sector. The Noticee imports various parts and equipment used

in manufacturing of electronics as well as finished goods for trading.

13.2 In the ordinary course of business, during the period 26.09.2018 to 24.06.2019, the Noticee
imported Multimedia Speakers and classified the same under Heading 8518.

13.3  The Noticee did not avail benefit of any exemption notification and accordingly, made payment
of the Basic Customs Duty (“BCD”) at the standard tariff rate i.e. @ 10%. and IGST @18% in terms of
Sr. No. 380 in Schedule |1l of the Notification No. 01/2017-Integrated Tax (Rate) dated 28.06.2017.

Issuance of impugned Show Cause Notice No. 1361/2023-24/Commr/Gr. VA/CAC/JNCH dated
22.09.2023

13.4  Much after the clearance of the goods, the Department was of the opinion that the Noticee has
short paid BCD (at the rate of 10% instead of the applicable rate of 15%) by wrongfully availing the
benefit of exemption in terms of Notification No. 57/2017-Cus. dated 30.06.2017.

13.5  In light of the aforementioned facts and circumstances, the Impugned SCN dated 22.09.2023 has
been issued to the Noticee. The SCN proceeds on the following grounds:

(a) The Noticee has availed benefit of Sr. No. 18 in Notification No. 57/2017-Cus. dated
30.06.2017 which was amended vide Notification No. 69/2018-Cus. dated 26.09.2018. After
the amendment, speakers were excluded from the ambit of exemption benefit under the
Natification. Therefore, the speakers imported by the Noticee do not qualify for the BCD

exemption.
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(b) Under the self-assessment regime, the Noticee has the onus of correctly assessing the
goods and the duties leviable. The Noticee has mis-classified the goods and not paid the
correct duty amount.

(e}  The Noticee has deliberately not paid the duty by wilful mis-statement and has attempted
to take undue benefit amounting to Rs. 55,29,431/~.

13.6 ltis pertinent to note that SCN claims to have been issued with a consultative letter to the Noticee.
However, the Noticee was never in receipt of any Consultative Letter. The Noticee also submitted
letters dated 16.10.2023 and 26.10.2023 placing on record that no Consultative Letter has been
received by them and requesting for the same to be provided to them.

13.7 At the outset, it is ;ubmitted that the Noticee does not agree with the allegations made in the
impugned SCN and the proceedings initiated vide the impugned SCN are liable to be dropped on the
basis of following submissions, which are made without prejudice to each other.

13.8 CERTAIN UNDISPUTED FACTS
13.8.1 The following facts are relevant and undisputed:

(a) The goods in question are Multimedia Speakers and the period of import is from
26.09.2018 to 24.06.2019. The goods are classifiable under Tariff Heading 8518
and the same is not challenged by the Department.

(b)  Asisevident from the Bills of Entry and Tariff rate extract, the Noticee discharged
BCD at standard rate of duty @10% and without availing benefit of any notification
(specifically of Sr. No. 18 in Notification No. 57/2017-Cus. dated 30.06.2017).

(¢) No Consultative Letter has been received by the Noticee.

13.8.2 NO EXEMPTION BENEFIT HAS BEEN CLAIMED BY THE NOTICEE AND THE NOTICEE HAS PAID
THE CORRECT CUSTOMS DUTY AT THE TARIFF RATE OF DUTY PRESCRIBED IN THE FIRST

SCHEDULE TO THE CUSTOMS TARIFF ACT, 1975.
13.8.3 The entire basis of the current proceedings and case of the Department, as evident from the

impugned SCN, is that the Noticee has incorrectly availed benefit of Sr. No. 18 of Notification No. 57/2017-
Cus. dated 30.06.2017 for the imports in question.

13.8.4 In this regard, the Noticee submits that benefit of Notification No. 57/2017-Cus. dated 30.06.2017
has not been claimed. This is further substantiated in the paras below:

Tariff Rate and rate of duty under the Notification prior to 26.09.2018

Table A: Tariff Rate prior to 26.09.2018

Tariff Item Description Standard
Rate of Duty

8518 MICROPHONES AND STANDS THEREFOR:
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ILOUDSPEAKERS, WHETHER OR NOT MOUNTED IN
THEIR ENCLOSURES: HEADPHONES AND
EARPHONES, WHETHER OR NOT COMBINED
WITH A MICROPHONE, AND SETS CONSISTING OF
A MICROPHONE AND ONE OR MORE
LOUDSPEAKERS: AUDIO-FREQUENCY ELECTRIC
AMPLIFIERS: ELECTRIC SOUND AMPLIFIER SETS

- Loudspeakers, whether or not mounted in their enclosures :

8518 22 00 |-- Multiple loudspeakers, mounted in the same enclosure 10%
Table B: Notification No. 57/2017-Cus. dated 30.06.2017 (as amended by Notification No. 22/2018-Cus

dated 02.02.2018) prior to the amendment by Notification No. 69/2018-Cus. dated 26.09.2018.

Sr. No.| Chapter or Description of goods Standard
Heading or rate
Sub-heading or
tariff item
18. 8518 All goods other than the following parts of 10%

cellular mobile phones, namely :-
(i) Microphone

(ii) Wired Headset

(iii) Receiver

Tariff Rate and rate of duty under the Notification on or after 26.09.2018

Table C: Tariff Rate on 26.09.2018

Tariff Item Description Standard
Rate of Duty

8518 IMICROPHONES AND STANDS THEREFOR:
LOUDSPEAKERS, WHETHER OR NOT MOUNTED IN
’THEIR ENCLOSURES: HEADPHONES AND|
EARPHONES, WHETHER OR NOT COMBINED WIT
A MICROPHONE, AND SETS CONSISTING OF
MICROPHONE AND ONE OR MORE
LOUDSPEAKERS: AUDIO-FREQUENCY ELECTRIC
IAMPLIFIERS: ELECTRIC SOUND AMPLIFIER SETS

- Loudspeakers, whether or not mounted in their enclosures :

8518 22 00 |-- Multiple loudspeakers, mounted in the same enclosure 10%
Table D: Notification No. 57/2017-Cus. dated 30.06.2017 as amended by Notification No. 69/2018-Cus.
dated 26.09.2018.
Sr. No.| Chapter or Description of goods Standard
Heading or rate
Sub-heading or

tariff item

18. 8518 All goods other than :- 10%

(i) Speakers, and;

(ii) the following parts of cellular mobile
phones, namely :-

(1) Microphone;

(2) Wired Headset; and

(3) Receiver
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13.8.5 From a perusal of the above, it is evident that Tariff Rate of duty for the period in dispute i.e. from
26.09.2018 to 24.06.2019 was @ 10%. Further, the Tariff Rate was increased from 10% to 15% for Tariff
Item 8518 2200 vide the Finance (No. 2) Act, 2019, with effect from 01.08.2019 (much after the period in
dispute).
13.8.6 Further, as is evident from the Bills of Entry, BCD in the instant case was paid at the standard rate
of 10% (as prescribed in the first schedule to the Customs Tariff Act, 1975) and no benefit of exemption
notification was availed. In other words, the Noticee did not avail the benefit of any exemption
Notification.
13.8.7 Thus, the proposal in the SCN for payment of duty @15% as per amended Notification No.
69/2018-Cus. dated 26.07.2018 is not plausible when the standard Tariff rate of duty itself is 10% and the
Noticee has not availed benefit of any notification. The standard rate of duty was amended to 15% on
01.08.2019, which is after the period of import in the present case. Therefore, the correct standard Tariff
rate of duty leviable for the speakers imported by the Noticee is 10%.
13.8.8 Thus, the SCN proposing to demand of differential duty is incorrect and liable to be dropped on
this ground alone.

13.9 ALTHOUGH, SCN CLAIMS TO HAVE ISSUED CONSULTATIVE LETTER,

HOWEVER, THE NOTICEE HAS NOT RECEIVED ANY SUCH
CONSULTATIVE LETTER.

13.9.1 It is submitted that the allegation in the impugned SCN that a Consultative Letter was

issued to the Noticee and they have failed to reply to such letter is false and incorrect.

13.9.2 As mentioned in the foregoing paras, the Noticee is not in receipt of any such Consultative
Letter and therefore evidently no reply/submissions were made by the Noticee to the Department.
Without issuing a Consultative Letter to the Noticee and granting the Noticee with an opportunity
to respond to such letter, the Department has the issued the impugned SCN against the Noticee,
stating that a Consultative Letter was issued but the Notice has failed to respond.

13.9.3 Vide letters dated 16.10.2023 and 26.10.2023 it was brought to the notice of the
Department that the Noticee is not in receipt of the Consultative Letter referenced in the impugned
SCN. Therefore, the contention that the Noticee was in receipt of the Consultative Letter but did

not respond to it is incorrect.

13.10DEMAND OF DIFFERENITAL DUTY INVOKING EXTENDED PERIOD OF LIMITATION UNDER
SECTION 28(4) OF THE CUSTOMS ACT IS INCORRECT IN THE PRESENT CASE.
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13.11 The impugned SCN contends that the Noticee has engaged in the suppression and willful
misstatement and has therefore proposed to invoke the provisions of Section 28(4) of the Customs Act to
demand differential duty under the extended period of limitation. However, the Noticee submits that the
invocation of Section 28(4) is without any basis and is liable to be dropped as the conditions for invocation
of the Section have not been satisfied.
13.12 It is submitted that the Noticee has not engaged in any collusion, suppression of facts or wilful
misstatement. The entire case of the Department is that the Noticee has deliberately evaded the payment
of duty by availing undue benefit of Notification No. 57/2017-Cus. dated 30.06.2017. However, as
explained in the foregoing paras, the Noticee has not availed the benefit of any Notification and has paid
BCD as per the standard tariff rate.
13.13 Furthermore, the Department allegedly issued a Consultative Letter in terms of Section 28(1) of
the Act, therefore the demand should have been in terms of Section 28(1) of the Act. However, it is
submitted that merely because the SCN was issued to the Noticee after the period of two years that the
demand is now being invoked under Section 28(4), even though the grounds for invoking the same are
not satisfied. Section 28(1) of the Customs Act is extracted below:
“Section 28. Recovery of duties not levied or not paid or short-levied or short- paid] or
erroneously refunded. —
1) Where any duty has not been levied or not paid or short-levied or short-paid or
erroneously refunded, or any interest payable has not been paid, part-paid or erroneously
refunded, for any reason other than the reasons of collusion or any willful mis-
statement or suppression of facts,-
(a) the proper officer shall, within two years from the relevant date, serve notice on the
person chargeable with the duty or interest which has not been so levied or paid or which
has been short-levied or short-paid or to whom the refund has erroneously been made,

requiring him to show cause why he should not pay the amount specified in the notice;

Provided that before issuing notice, the proper officer shall hold pre-notice consultation with
the person chargeable with duty or interest in such manner as may be prescribed;

(b) the person chargeable with the duty or interest, may pay before service of notice under
clause (a) on the basis of,-

(i) his own ascertainment of such duty; or

(ii) the duty ascertained by the proper officer,

the amount of duty along with the interest payable thereon under section 28AA or the
amount of interest which has not been so paid or part-paid.”

13.14 Section 28(4) of the Customs Act reads as follows:

“SECTION 28. Recovery of [duties not levied or not paid or short-levied or short-paid] or
erroneously refunded. —
{4) Where any duty has not been levied or not paid or has been short-levied or short-paid]
or erroneously refunded, or interest payable has not been paid, part-paid or erroneously
refunded, by reason of, —

a. collusion; or
b. any wilful mis-statement; or
c. suppression of facts,
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by the importer or the exporter or the agent or employee of the imparter or exporter, the
proper officer shall, within five years from the relevant date, serve notice on the person
chargeable with duty or interest which has not been so levied or not paid or which has been
so short-levied or short-paid or to whom the refund has erroneously been made, requiring
him to show cause why he should not pay the amount specified in the notice.”

13.15 The Noticee submits that Section 28(4) of the Customs Act can be invokable only if three

ingredients are present:

(i) Collusion; or
{ii) Any wilful misstatement; or
(iii) Suppression of facts

13.16 The impugned SCN has alleged that the Noticee has deliberately not paid the duty by wilful mis-
statement as it was his duty to declare the correct applicable rate of duty. Accordingly, the impugned SCN
proposes toa demand duty from the Noticee under Section 28(4) of the Customs Act.

13.17 In this regard, the Noticee submits that the very basis on which Section 28(4) has been invoked
against the Noticee is baseless. A case to invoke the said provision has not been made by the Ld.
Commissioner.

13.18 It is submitted that the primary fact that is required to be established before invoking Section
28(4) of the Customs Act is that the importer was involved in collusion, wilful misstatement or suppression
of facts which lead to the short payment of duty.

13.19 In order to understand what constitute mis-statement and suppression, specific reliance is placed
on the judgment of Hon'ble Supreme Court in the case of Padmini Products vs. Commissioner of Central
Excise, 1989 (43) E.L.T. 195 (5.C.), wherein the judgment of the Supreme Court in Commissioner of Central
Excise vs. Chemphar Drugs and Liniments, 1989 (40) E.L.T. 276 (5.C.) was followed and it was held that in
order to constitute suppression or misstatement attracting extended period of limitation something
positive other than mere inaction or failure on the part of the assessee or conscious or deliberate
withholding of information, when the assessee knew otherwise, is required to be established.

13.20 Thus, it is submitted that in order to constitute willful suppression, the following needs to be

established:

(i) Knowledge: Assessee was in possession of certain information/ documents, which
the department did not have.
(i) Belief: Assessee knew that if information/ documents are given to department, then
the assessment will be different resulting in higher duty liability.
(iii) Deliberate With-holding: Still, the assessee deliberately does not give information/
documents to the department.
13.21 In the case of Aban Lloyd Chiles Offshore Ltd. v. Commissioner of Customs, 2006 (200) ELT 370

(5€), in the context of a demand under Section 28 of the Customs Act, the Hon’ble Supreme Court held as

under:
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“20. The proviso to Section 28 can be invoked where the payment of duty has escaped
by reason of collusion or any willful mis-statement or suppression of facts. So far as
‘mis-statement or suppression of facts’ are concerned, they are qualified by the
word “willful”. The word “willful” preceding the words “mis-statement or
suppression of facts” clearly spells out that there has to be an intention on the part
of the assessee to evade the duty.

21. ... There is no averment that the duty of excise had been intentionally evaded or
that fraud or collusion had been practiced or that the assessee was guilty of willful
mis-statement or suppression of fact. In the absence of any such averments in the
show-cause notice it is difficult to understand how the Revenue could sustain the
notice under the proviso to Section 11-A(1) of the Act.”

22. It was held that the show cause notice must put the assessee to notice which of the
various omissions or commissions stated in the proviso is committed to extend the
period from six months to five years. That unless the assessee is put to notice the
assessee would have no opportunity to meet the case of the Department. It was held:

“...There is considerable force in this contention. If the department proposes to
invoke the proviso to Section 114(1), the show-cause notice must put the assessee
to notice which of the various commissions or omissions stated in the provise is
committed to extend the period from six months to 5 years. Unless the assessee is
put to notice, the assessee would have no opportunity to meet the case of the
department. The defaults enumerated in the proviso to the said sub-section are more
than one and if the Excise Department places reliance on the proviso it must be
specifically stated in the show-cause notice which is the allegation against the
assessee falling within the four corners of the said proviso...."

23. In the present case we find that in the show cause notice it is not alleged that duty
of custom could not been levied or paid by reason of collusion or willful mis-statement
or willful suppression of facts. The Noticees were not put to notice which of the
various omissions or commissions stated in the proviso were committed by them to
extend the period of limitation from six months to five years. The Noticees having not
been put to notice did not have the opportunity to meet the case of the Depariment.”

... Emphasis supplied.
13,22 Similarly, in the case of Cosmic Dye Chemical vs. Collector of Central Excise, Bombay, 1995 (75)

ELT 721 (SC), in the context of a demand under Section 11A of the Central Excise Act, 1944, the Hon'ble
Supreme Court held as under:

“6, Now so far as fraud and collusion are concerned, it is evident that the requisite
intent, i.e., intent to evade duty is built into these very words. So far as mis-statement
or suppression of facts are concerned, they are clearly qualified by the word
“willful” preceding the words “mis-statement or suppression of facts” which means
with intent to evade duty. The next set of words “contravention of any of the
provisions of this Act or Rules” are again qualified by the immediately following
words “with intent to evade payment of duty”. It is, therefore, not correct to say that
there can be a suppression or mis-statement of fact, which is not willful and yet
constitutes a permissible ground for the purpose of the proviso to Section 11A. Mis-
statement or suppression of fact must be willful.”

...Emphasis supplied

13.23 Further, the terms ‘suppression’ has been subject matter of interpretation of courts in a catena

of cases. The courts have very clearly and consistently held that these terms in the context of fiscal statute
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means ‘intentional’, ‘willful’ or ‘deliberate’ act / omission on the part of an assessee to evade the payment
of duty.

13.24 In Collector of Central Excise vs. H.M.M. Ltd., 1995 (76) E.L.T. 497 (5.C.), the Supreme Court held
that mere non-disclosure of certain items assessable to duty does not tantamount to the mala fides
elucidated in the proviso to Section 11A(1) of the Central Excise Act, 1944 (pari materia to section 28(4)
of the Customs Act, 1962). The court held:

“2... The mere non-declaration of the waste/by-product in their classification list
cannot establish any willful withholding of vital information for the purpose of
evasion of excise duty due on the said produci. There could be, counsel contended,
bona fide belief on the part of the assessee that the said waste or by-product did not
attract excise duty and hence it may not have been included in their classification list.
But that per se cannot go (o prove that there was the intention to evade payment of
duty or that the assessee was guilty of fraud, collusion, misconduct or suppression to
attract the proviso to Section 114(1) of the Act. There is considerable force in this
contention...”
13.25 In Coimbatore vs. The Collector of Central Excise, Coimbatore, 2003 (152) E.L.T. 39 (5.C.), the

Supreme Court held :-

“31. It is settled law that for invoking the extended period of limitation duty should
not have been paid, short levied or short paid or erroneously refunded because of
either fraud, collusion, willful misstatement, suppression of facts or contravention of

any provision or rules. This Court has held that these ingredients postulate a
positive act and, therefore, mere failure to pay duty and/or take out a licence which
is not due to any fraud, collusion or willful misstatement or suppression of fact or

contravention of any provision is not sufficient to attract the extended period o
limitation.”

13.26 The Noticee submits that the ratio of the above cited decisions is that term mis-
declaration/suppression as appearing in the Customs Act needs to be ‘wilful’, ‘intentional’ or ‘deliberate’
to evade the payment of duty. Unless such intent is proved on the Noticee, the case cannot be covered
within the ambit of misdeclaration.

13.27 Itis settled law that to invoke the larger period of limitation under the proviso to Section 28(4) of
the Customs Act, the importer ought to have indulged in some deliberate act of omission or commission
with intent to evade the payment of duty. Reference in this regard is made to the decision of the Hon'ble
Supreme Court in Pahwa Chemicals Private Limited vs. Commissioner of Central Excise, Delhi, 2005 (189)
E.LT. 257 (5.C.).

13.28 Based upon the above referred judgments it can be said that to invoke extended period under
Section 28 of the Customs Act, it has to be proved that there was a conscious or intentional act of

collusion, wilful misstatement or suppression of fact, on the part of the importer.
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13.29 The Noticee submits that it is settled law that the onus is on the department to prove that the
Noticee has wilfully mis-declared or suppressed facts with intent to evade payment of duty. However, the
department failed to prove that the Noticee has acted with any mala fide intent. Further, there is nothing
on record to show the existence of fraud, collusion or suppression of materials facts or information.
Therefore, Section 28(4) is not invokable. Reliance is placed on the following decisions in support of the
above submission:

a) Shahnaz Ayurvedics v. CCE—2004 (173) ELT 337 (All), affirmed in 2004 (174) ELT A34 (5C)
b) Devans Modern Breweries Ltd. v. CCE - 2006 (202) ELT 744 (5C)

13.30 Furthermore, the Noticee submits that the conclusions drawn by the Ld. Commissioner in the
impugned SCN are insufficient to invoke the provisions of Section 28(4) of the Customs Act. Reliance in
this regard is placed on the Hon’ble Supreme Court’s decision in Continental Foundation v. CCE [supra]
Reliance is also placed on the decision of Pushpam Pharmaceuticals Pvt. Ltd. v. Collector of C.Ex. Bombay
1995 (78) ELT 401 (5C), wherein the Hon'ble Supreme Court held that Section 28(4) can be invokable only
when there is a strong deliberate omission along with wilful misstatement and suppression. Further, the
Noticee submits that Section 28(4) can be employed only when fraud, collision is established on the part
of the assessee. Relevant extract is reproduced below:

“q, Section 11A empowers the Department to re-open proceedings if the levy has been
short-levied or not levied within six months from the relevant date. But the proviso carves
out an exception and permits the authority to exercise this power within five years from the
relevant date in the circumstances mentioned in the proviso, one of it being suppression of
facts. The meaning of the word both in law and even otherwise is well known. In normal
understanding it is not different than what is explained in various dictionaries unless of
course the context in which it has been used indicates otherwise. A perusal of the proviso
indicates that it has been used in company of such strong words as fraud, collusion or
wilful default. In fact it is the mildest expression used in the proviso. Yet the surroundings

in which it has been used it has to be construed strictly. It does not mean any omission.

The act must be deliberate. In taxation, it can have only one meaning that the correct
information was not disclosed deliberately to escape from ment of duty. Where facts
are known to both the parties the omission by one to do what he might have done and not
that he must have done, does not render it suppression.”

..Emphasis Supplied

13.31 Since, the instant case does not involve one of suppression or collusion or wilful misstatement, it

is submitted that the invocation of Section 28(4) is ex-facie erroneous and is liable to be dropped.

13.32 Itis submitted that all the relevant information for the import of the goods in question is available
in the Bills of Entry filed by the Noticee. It is evident from the BOEs that the goods were imported at the
Tariff rate of duty and no notification was availed by the Noticee. Thus, neither additional intelligence was

required, nor a case of suppression can be made against the Noticee.
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13.33 In view of the above submissions, the Noticee submits that none of the ingredients required to
invoke Section 28(4) are present in the instant case.

13.34 In light of the above, it is submitted that the Demand ought to have been invoked in terms of
Section 28(1) of the Act within 2 years from the alleged Consultative Letter that was issued to the Noticee
as claimed in the impugned SCN. Section 28(4) cannot be invoked merely because the Department failed
to issue an SCN within the prescribed time limit of 2 years.

13.35 CONFISCATION OF THE IMPORTED GOODS IS NOT WARRANTED UNDER SECTION 111(m) AND
SECTION 111(o) OF THE CUSTOMS ACT.

13.35.1 The imported goods are proposed to be held liable for confiscation under Section 111(m) and/or
Section 111(o) of the Customs Act in the impugned SCN on the ground that the Noticee has
incorrectly paid the basic customs duty on the imported goods.

13.35.2 At the outset, the Noticee submits that mere short payment of duty will not render the goods
liable for confiscation.

Confiscation under Section 111(m) of the Act not sustainable:

13.36 The Noticee submits that the imported goods are not liable to confiscation under section 111(m)

of the Act.

"Section 111. Confiscation of improperly imported goods etc. - The following goods
brought from a place outside India shall be liable to confiscation:

(m) any goods which do not correspond in respect of value or in any other particular
with the entry made under this Act or in the case of baggage with the declaration
made under section 77 in respect thereof, or in the case of goods under transhipment,
with the declaration for transhipment referred to in the proviso to sub-section (1) of
section 54,;"

13.37 The Hon'ble Supreme Court in Northern Plastic Ltd. v. Collector of Customs & Central Excise

[1998 (101) E.L.T. 549 (S.C.)] has held that merely claiming the benefit of exemption or a particular
classification under the bill of entry does not amount to mis-declaration under section 111(m) of the Act.
Therefore, even if the Noticee was claiming the benefit of an exemption notification, the same would not
amount to mis-declaration. However, when the Noticee has paid the duty at the Tariff rate applicable, it
cannot be said that there is any mis-declaration. The goods correspond with the Bill of Entry made for the

import of the goods.

13.38 The Noticee also relies on Kirti Sales Corpn. v/s. Commissioner of Customs, Faridabad, reported
at [2008 (232) ELT 151 (Tri.-Del.)], wherein the Hon’ble Tribunal has held that to attract the provisions of

Section 111(m), the mis-declaration should be intentional. The Hon’ble Tribunal in this case held as under:
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“6. We are inclined to accept the case of the Revenue that the goods imported were
texturized fabric. However, whether the declaration in the Bill of Entry amounits to
‘misdeclaration’ so as to attract the provisions of Section 111{m) of the Customs Act
in a given case depend upon the facts of the case. To constitute ‘misdeclaration’, the
declaration must be intentional. Misdeclaration cannot be understood as same as
wrong declaration, of course, made bona fide, the possibility of which cannot be ruled
out altogether. The question, therefore, is whether the appellant had intentionally and
deliberately mis-declared the goods as non-texturized fabric rather than texturized
Sfabric. On this point, we are inclined to accept the case of the Appellants that the
declaration had been made on the basis of documents supplied by the foreign supplier
and there was no intentional or deliberate wrong declaration or misdeclaration on
its part so as to attract the mischief of Section 111(m) of the Customs Act. The facts
of the case in the instant case.... ......"

13.39 Further, the describtion specified by the Noticee is correct and the same is not disputed by
Customs. Given the same, the Noticee’s actions are bonafide and no malafide intention can be attributed
to them. Reliance in this regard is placed on the Tribunal’s decision in C. Natvarlal & Co. v. CC (Import),
Mumbai, wherein it has been clearly held that even under the self-assessment regime, when the

description given in the Bill of Entry is correct, mis-declaration cannot be alleged.

13.40 In view of the above submissions, it is submitted that mis-declaration cannot be alleged by the
Department so long as the description given in the Bill of Entry is correct. In the instant case, the Noticee
had given the description of the imported goods correctly. No attempt has been made by the Noticee to
mis-declare the goods. Hence, the imported goods cannot be held liable to confiscation under Section

111(m) of the Act.

13.41 The Noticee places further reliance on the case of Porcelain Crafts and Components Exim Ltd. vs.
CC, Calcutta, 2001 (138) ELT 471 (Tri. — Kolkata), wherein it was observed that confiscation of the goods
can be ardered only when there is positive evidence to prove mala fides on the part of the importer. In
the present case, the SCN fails to disclose or rely on any positive evidence to prove mala fides on the part

of the Noticee.

13.42 Therefore, it is submitted that the proposal for holding the goods liable for confiscation under

Section 111(m) of the Customs Act is legally not sustainable and liable to be dropped.

Confiscation under Section 111(o) of the Act is not sustainable

13.43 As per the Impugned SCN, the imported goods are liable for confiscation under Section 111(o) of

the Act, for wrongful availment of exemption notification by non-observance of condition.

13.44 Relevant portion of Section 111(o) of the Act is reproduced below:
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“SECTION 111. Confiscation of improperly imported goods, etc. — The following goods
brought from a place outside India shall be liable to confiscation: -

(e) any goods exempted, subject to any condition, from duty or any prohibition in respect of
the import thereof under this Act or any other law for the time being in force, in respect of
which the condition is not observed unless the non-observance of the condition was
sanctioned by the proper officer;”

13.45 The SCN alleges that the Noticee has failed to comply with Notification obligation. The SCN has
alleged that the Noticee has wrongfully availed benefit of Notification No. 57/2017-Cus. dated 30.06.2017.
However, as submitted in the foregoing paras, the Noticee has not availed benefit of any notification and
has paid the basic customs duty leviable as per the standard Tariff rate of duty as prescribed in the First

Schedule to the Customs Tariff Act, 1975.

13.46 Therefore, in light of the fact that the Noticee has not availed the benefit of any Notification in the
first instance, non-observance of Notification condition cannot be alleged. Therefore, confiscation in

terms of Section 111(o) of the Act is not sustainable.

13.47 NO PENALTY CAN BE IMPOSED ON THE NOTICEE UNDER SECTION 112 A AND/OR SECTION 114A
OF THE CUSTOMS ACT.

Penalty under Section 112{a) of the Act is not imposable:

13.47.1 The Ld. Commissioner of Customs has proposed to impose penalty under Section 112(a) of the
Customs Act, 1962. For ease of reference, Section 112 is reproduced herein as under:
SECTION 112. Penalty for improper importation of goods, etc. — Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the doing
or omission of such an act, or

13.47.2 A reading of Section 112 shows that penalty under the said Section is imposable on a person who
deals with the goods or is in possession of any knowledge which renders the goods liable for
confiscation.

13.48 It is submitted that the Noticee has committed no offence or made no omissions or commissions

in the entire matter. Moreover, the penalty under Section 112 of the Customs Act, 1962 can be imposed

only an act or omission has been committed which would render the goods are liable to confiscation. it

has been narrated in the foregoing paras that the Noticee is not guilty of any of such omission and

therefore, no penalty can be imposed on the Noticee under Section 112(a) of the Customs Act, 1962

Penalty under Section 114A of the Act is not imposable:

13.49 The impugned SCN has imposed penalty under Section 114A on the Noticee on the ground that

the Noticee has indulged in suppression and wilful misstatement. However, it is submitted that as
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demonstrated in the above grounds, there is no case of suppression and wilful misstatement in the
present case and hence penalty under Section 114A is unsustainable.

Ingredients for levying penalty under Section 114A have not been satisfied:

13.50 It is submitted that the ingredients for levying penalty under Section 114A has not been satisfied
in the present case. The relevant portion of Section 114A of the Act is reproduced below:

“SECTION 114A. Penalty for short-levy or non-levy of duty in certain cases. -
Where the duty has not been levied or has been shori-levied or the interest has not
been charged or paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any willful mis-statement or
suppression of facts, the person who is liable to pay the duty or interest, as the case
may be, as determined under sub-section (2) of section 28 shall also be liable to pay
a penalty equal to the duty or interest so determined”

13.51 From a reading of the above provisions, it is evident that levy of penalty under Section 114A is
linked to confirmation of demand under Section 28 of the Act and the same ingredients as are
applicable for invoking extended period under the proviso to Section 28(4) of the Act are applicable
for levy of penalty under this Section as well. As submitted in aforementioned grounds, there was
no collusion or any willful misstatement or suppression of facts on the part of the Noticee and

therefore the imposition of penalty under Section 114A is not sustainable in law.

13.52 Without prejudice to the above, it is submitted that the conduct of the Noticee was bona fide.
The Noticee neither had any intention to evade payment of duty and in the absence of any mala fide on

the part of the Noticee, no penalty is imposable.

13.53 In the case of Hindustan Steel Ltd. v. State of Orissa [1978 (2) ELT (J158) (SC)], Hon'ble Supreme
Court held that no penalty should be imposed for technical or venial breach of legal provisions or where
the breach flows from the bona fide belief. Relevant portions of the judgment are reproduced below:

“An order imposing penalty for failure to carry out a statutory obligation is the result of a
quasi-criminal proceeding, and penalty will not erdinarily be imposed unless the

party obliged either acted deliberately in defiance of law or was guilty of conduct

contumacious or dishonest, or acted in conscious disregard of its obligation. Penalty
mc'i not also be imposed merely because it is lawful to do so. Whether penalty should
be imposed for failure to perform a statutory obligation is a matter of discretion of the
authority to be exercised judicially and on a consideration of all the relevant
circumstances. Even if a minimum penalty is prescribed, the authority competent o

impose the penalty will be justified in refusing to impose penalty, when there is a
technical or venial breach of the provisions of the Act or where the breach flows from

a bona fide belief that the offender is not liable to act in the manner prescribed by

the statute. "

...Emphasis Supplied

13.54 Following the above judgment, in the case of Cement Marketing Co. of India Ltd. v. Assistant

Commissioner of Sales Tax [1980 (6) ELT 295 (5C])], Hon’ble Supreme Court held that penalty cannot
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be imposed when an assessee raises a contention of bona fide. It is submitted that the conduct of

the Noticee in the present case was totally bona fide and therefore no penalty is imposable.

13.55 The bona fide intention of the Noticee can be corroborated with the fact that the Noticee made

payment of the applicable Tariff rate of duty of 10%. Hence, the impugned SCN is liable to be dropped.

Penalty cannot be imposed on the Noticee as there was no intention to evade duty:

13.56 Without prejudice to the above submissions, it is submitted that in terms of various decisions of
the Hon’ble Supreme Court and various other High Courts and Tribunals, penalty cannot be imposed on
the assessee in absence of mens rea on part of the assessee. It is a settled law that when an assessee is
under a bona fide belief that the correct duty is paid, penalty cannot be imposed on the assessee, if
ultimately it is found that the exemption is not available.
14. Records of Personal Hearings (PH)
In terms of principle of natural justice, Personal Hearing (PH) was granted to the Noticee on
20.05.2025. In response to the said hearing the representative of the importer appeared for the
personal Hearing (PH) and reiterated that they have not availed any exemption and reiterated
their earlier submission.
14.1 Accordingly, correspondence was initiated with the NS-V Commissioner vide letter dated
31.07.2025 regarding the verification of claims submitted by the importer. A reminder email was
subsequently sent on 01.09.2025. However, as per records available to date, no response has been

received

DISCUSSIONS AND FINDINGS

15.  The case involves the following 01 Noticee :

Noticee-1 ( M/s. KUNHAR PERIPHERALS PRIVATE LIMITED) ,

16.  As discussed above, I have followed the principle of natural justice by providing an adequate

number of personal hearings in the subject case. Accordingly, I am proceeding further. | have examined

all the case records including the Show Cause Notice (SCN), the defence replies from the noticees and

their submissions made during the personal hearings(PH). Based on the SCN and the noticees'

submissions and available records in file, the following issues need to be determined in this adjudication:

(i) Whether differential/short paid Duty amounting to  55,29.431/- for the subject goods
imported vide Bills of Entry as detailed in Annexure-‘A’ to the SCN ( Table —~A) should
not be demanded under Section 28(4) of the Custom Act, 1962.
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(ii) In addition to the duty short paid, whether interest on delayed payment of Custom Duty
should not be recovered from the Importer under section 28AA of the Customs Act.
1962.

(iii) Whether the said subject goods imported vide Bills of Entry as detailed in Annexure-
‘A’ to the SCN (Table-A) having assessable value of ¥ 8,51,99,240.59/- should not be
held liable for confiscation under Section 111(m) and/or 111(o) of the Customs Act,
1962,

(iv) Whether penalty should not be imposed on them under Section 112(a) of the Customs
Act. 1962 for their acts of omission and commission, in rendering the goods liable for
confiscation, as stated above.

(v) Whether penalty should not be imposed under Section 114A of Customs Act, 1962 for

short levy of duty.

I find that the SCN has alleged that importer have imported goods having description as

“Speaker” under the CTH 8518 as detailed in Table —A above. The importer has paid BCD

@10%,

However, the imported goods attract BCD @ 15%. The exemption claimed by importer

is not available for speakers.

18.

The SCN further alleges that the Bills of Entry (as per Annexure-A to the SCN) (Table-A)

wherein goods have been classified under CTH 8518 attract levy of BCD as per Table-C. However,
they have been cleared under lower rate of BCD. As per Notification No. 57/2017-Cus dated
30.06.2017 as amended by Ntfn. 69-2018-Cus. dated 26-09-2018, following changes in

effective Basic Customs Duty have been made:-

TABLE-C
(Effective BCD Rate on CTH-8518)
S. | Ntin. Chapter or | Description of goods Standa | Conditi
No Heading or rd on
. Subheading Rate No.
or (Ntfn.)
tariff item
18 | Ntfn.57/2017- | 8518 All goods other than 10% -
Cus. dated (i) Speakers, and;
30.06.2017 (ii) The following parts of
Amended by cellular mobile
Ntfn.69/2018- phones namely : -
Cus. dated (1) Microphone
26.09.18 (2) Wired Headsets ; and
(3) Receiver
19. The SCN further alleges that Consequent upon the above notifications, it is amply clear
that Sr No, 18 of Customs Notification No, 57/2017-Cus. dated 30.06.2017 (amended by Nifn, 69-
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2018-Cus. dated 26-09-2018) applies to All goods other than speakers and the following Parts of

cellular Mobile phones

i. Microphone

ii. Wired Headsets
iii. Receiver

Therefore, the imported goods being Speakers do not qualify for the exemption of BCD
under Sr No. 18 of Customs Notification No. 57/2017-Cus. dated 30.06.2017 (amended by Nifn.
69-2018-Cus. dated 26-09-2018).

20. The Noticee has submitted that the subject Bills of Entry relate to the importation of
multimedia speakers during the period from 26th September 2018 to 24th June 2019. These goods
have been consistently classified under Tariff Heading 8518, specifically under HSN Code
85182200, which includes loudspeakers designed for multimedia use, including those equipped
with built-in amplifiers. Importantly, this classification has not been contested or disputed by the
Department at any stage. The Noticee has further pointed out that the applicable Basic Customs
Duty (BCD) rate for goods falling under Tariff Item 8518 2200 during the relevant period was
10%. They have also clarified that the duty rate was increased from 10% to 15% only pursuant to
the Finance (No. 2) Act, 2019, which came into effect from 1st August 2019. This amendment
clearly occurred subsequent to the period under consideration in the present case, thereby

confirming that the 10% BCD rate was applicable during the importation of the subject goods.

21. I have thoroughly examined Annexure-A appended to the Show Cause Notice (SCN), as
detailed in Table A above as well as the submission made by importer. Upon review, | observe
that the goods under scrutiny pertain to Multimedia Speakers, imported within the period spanning
from 26th September 2018 to 24th June 2019.

22. It is pertinent to note that these goods are classified under Tariff Heading 8518, a
classification which has not been contested or disputed by the Department in any manner. For
further clarity and reference, the specific Harmonized System of Nomenclature (HSN) code

applicable to the goods in question is 85182200.

23.  To elucidate, the HSN code 85182200 encompasses loudspeakers which are specifically
designed and used as multimedia speakers, including those incorporating built-in amplifiers. The
classification appears to be in accordance with the Customs Tariff Act and the applicable legal

framework governing import classifications and is not under the dispute as per the SCN.

24.  The details of HSN code 85182200, as reproduced below, regarding the categorization of
the imported goods
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Tariff Item Description
8518 MICROPHONES AND STANDS THEREFOR:

[LOUDSPEAKERS, WHETHER OR NOT MOUNTED IN THEIR
IENCLOSURES: HEADPHONES AND EARPHONES, WHETHER OR
INOT COMBINED WITH A MICROPHONE, AND SETS CONSISTING
IOF A MICROPHONE AND ONE OR MORE LOUDSPEAKERS:
AUDIO-FREQUENCY ELECTRIC AMPLIFIERS: ELECTRIC
SOUND AMPLIFIER SETS

- Loudspeakers, whether or not mounted in their enclosures :

851822 00 |-~ Multiple loudspeakers, mounted in the same enclosure

25. Further, upon examination, [ find that the merit rate of Basic Customs Duty (BCD)
applicable to the subject goods falling under Tariff Item 8518 2200 during the period from 26th
September 2018 to 24th June 2019 was 10%. It is pertinent to note that the rate of duty for the said
Tariff [tem was revised from 10% to 15% only through the Finance (No. 2) Act, 2019, which came
into effect from 1st August 2019—clearly after the period under consideration in the present case.
For ease of reference, the relevant extract from the Finance (No. 2) Act, 2019, reflecting this

amendment is reproduced below:

*(iii) for the entry in column (4) occurring against tariff items 8518 21 00 and 8518 22 00, the
entry °15%’ shall be substituted;”

26. 1 have also examined the Bills of Entry along with their corresponding details, and some
of the key information extracted from these documents is reproduced below for ease of reference.
The following pertains to three representative entries, which clearly reflect the classification,
declared rate of duty, and the absence of any exemption or preferential claim at the time of

assessment;
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27. Itisclearly evident from the Bills of Entry filed for the subject consignments that the goods

were imported under HSN Code 85182200. A careful examination of the said Bills of Entry
reveals that at no point of time did the importer claim the benefit of any exemption notification,
nor was any preferential rate ofdufy sought. The goods were assessed and cleared strictly on the
basis of the declared classification and applicable rate of duty without invoking any notification
benefit. Hence, the demand proposed in the Show Cause Notice is not sustainable, since the
demand presupposes availment of a benefit which was never claimed. In the absence of any such

claim, the question of denial of notification benefit does not arise, and consequently, no demand
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of duty can be sustained upon the importer. Therefore, the proceedings initiated on this ground

is liable to be dropped in toto.
28. In view of the above discussions, | do not find any merits in the instant SCN and thus, the
differential duty demanded under Section 28(4) of the Customs Act, 1962 along with interest is
not sustainable in the eyes of law and the same merits to be dropped. As a result, the confiscation
proposed under Section 111(m) and/or 111(o) of the Customs Act, 1962 as well as the penal
provisions invoked under section 112(a) and/or Section 114A of Customs Act, 1962 are also not
sustainable. Thus, the entire proceedings are liable to be dropped.

ORDER
29. Accordingly, I pass the following order:

I drop the proceedings initiated in the Show Cause Notice 1361/2023-24/Commr./Gr-VA/
CAC/INCH dated 22.09.2023; against the Noticce KUNHAR PERIPHERALS PRIVATE
LIMITED (IEC - 03194010450).
30.This order has been passed without prejudice to any other action that may be taken against the
above-mentioned firm under the provisions of the Customs Act, 1962, and/ or any other law, for
the time being in force in India.

g7
/8/9% 7

(KUMAR AMRENDRA NARAYAN)
Commissioner of Customs (Import-11),
New Customs House, Mumbai Zone-1

To,

M/s KUNHAR PERIPHERALS PRIVATE LIMITED

407, NUCLEAS MALL, 4TH FLOOR,,1, CHURCH ROAD, PUNE, MAHARASHTRA-

411001

Copy to:

1. The Chief Commissioner of Customs, Zone-I, NCH

2. The Commissioner of Customs, NS-V, Zone-II, INCH

3. The Dy, Commissioner of Customs, Gr. VA, JNCH, Mumbai.

4. Notice Board (CHS Section).

5. The Dy. Commissioner of Customs, Circle- D1, Audit, INCH

6. Office Copy.

7. Guard File.
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